[image: image1.png]INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT








Indiana Department of Environmental Management

Office of Air Quality
Rule Fact Sheet
December 2008 DRAFT

DEVELOPMENT OF EMERGENCY RULE CONCERNING THE INDIANA CLEAN AIR INTERSTATE RULE REPLACEMENT (ICAIRR) 
Overview
 SEQ CHAPTER \h \r 1On July 11, 2008, the District of Columbia (D.C.) Circuit Court of Appeals issued an opinion vacating the Clean Air Interstate Rule (CAIR) promulgated by the United States Environmental Protection Agency (U.S. EPA) on May 12, 2005 (70 FR 25162).  Power plants affected by CAIR are fossil-fuel-fired electric generating units (EGUs) greater than 25 megawatts in 28 states plus the District of Columbia.  The CAIR required states to either adopt the CAIR model rules to implement three cap and trade programs for EGUs or develop an alternative rule that would meet the emission caps through nitrogen oxides (NOx) and sulfur dioxide (SO2) reductions from EGUs and other sources.   IDEM chose to regulate EGUs using the federal cap and trade model rule with amendments to allow the NOx SIP Call non-electric generating units (non-EGU) sources from 326 IAC 10-4 to continue to participate in the CAIR NOx ozone season trading program.  IDEM adopted CAIR into state rules at 326 IAC 24-1 through 326 IAC 24-3 with an effective date of February 25, 2007.
 SEQ CHAPTER \h \r 1As court proceedings progress, the vacatur is not in effect and CAIR is still in place.  Petitions for rehearing have been filed and could result in an outcome that would allow portions of CAIR to remain in place (for example, a partial vacatur or remand).  Any vacatur of CAIR will become effective when the D.C. Circuit Court of Appeals issues a mandate of the rule, thus affecting the current state rules.  For instance, the total vacatur of CAIR, with its interstate cap and trade program, would render the current state rules at 326 IAC 24-1 through 326 IAC 24-3 unworkable.  In addition, as part of implementing CAIR, Indiana added sunset language to its existing NOx SIP Call rules at 326 IAC 10-4 and adopted a CAIR NOx ozone season trading  SEQ CHAPTER \h \r 1program at 326 IAC 24-3.  A vacatur of CAIR would require IDEM to reinstate the NOx SIP Call rule, which will be addressed in a separate rulemaking.   SEQ CHAPTER \h \r 1Given the possibility of CAIR being vacated, Indiana needs to be prepared to achieve emissions reductions that would have been achieved under CAIR with a CAIR replacement rule.  
The CAIR annual NOx trading program begins January 1, 2009.  In order to be prepared to achieve NOx reductions starting January 1, in the event that the mandate to vacate CAIR is issued, IDEM would  present an emergency rule to the Indiana Pollution Control Board (APCB) for adoption.  The emergency rule will be effective for ninety (90) days after filing.  SEQ CHAPTER \h \r 1IDEM intends to present this emergency rule to the board again extending the rule for two (2) extension periods as allowed under IC 4-22-2-37.1(g).  In a separate rulemaking, IDEM is developing a rule for the subject matter of this emergency rule, i.e., annual NOx program, plus an annual SO2 program.   SEQ CHAPTER \h \r 1A first notice of rulemaking was published in the Indiana Register on October 22, 2008 (LSA #08-817).

Indiana is required to meet past due and upcoming federal requirements and to improve air quality in Indiana in the interest of public health.  Therefore, IDEM is proposing to add new or amend existing rules to achieve emissions reductions that would have been achieved under the current state rules with an Indiana CAIR replacement rule.  

Indiana’s current CAIR rules serve several purposes:
·  SEQ CHAPTER \h \r 1Addressing Indiana’s interstate transport contribution to downwind areas for ozone and fine particles, whereby meeting the Section 110(a)(2)(D) of the Clean Air Act state implementation plan (SIP) requirements for Indiana.  

· Serving as the backbone for Indiana’s attainment strategy for the ozone and fine particle standards. SIPs were due on April 5, 2008, and if the U.S. EPA determines that the SIP is invalid, IDEM could be placed on a sanction clock with timed imposition of federal sanctions by the end of 2008.  

· Serving as reasonably available control technology (RACT) for the annual PM2.5 standard where EGUs are located in ozone and fine particle nonattainment areas, and for those EGUs in attainment areas found to contribute to continued violations within a nonattainment area.

· Addressing a significant portion of Indiana’s contribution to Class 1 areas for regional haze purposes thereby serving as best available retrofit technology (BART) for EGUs. 
· Helping Indiana to meet the annual and 24-hour PM2.5 National Ambient Air Quality Standards (NAAQS), as well as the new eight (8)-hour 0.075 ppm ozone NAAQS.
· Reducing mercury emissions through the co-benefits of CAIR controls. Although the Clean Air Mercury Rule (CAMR) is currently vacated co-benefit mercury reductions in CAIR Phase I served as mercury reductions for CAMR Phase I. 
 SEQ CHAPTER \h \r 1If the current state rules at 326 IAC 24-1 through 326 IAC 24-3 are rendered unworkable by a vacatur of CAIR, Indiana is still obligated to meet all of these requirements and is not in a position to do so without a control program put in place as expeditiously as possible that is relatively equivalent to the current state.  If the vacatur of CAIR is mandated, U.S. EPA will have to start drafting a new federal rule which will take at least a few years to develop.

In the interim, in order to achieve NOx and SO2 emissions reductions that would have been achieved by the current state CAIR rules IDEM is proposing a replacement rule that would reestablish NOx and SO2 annual allowance emissions budgets based on what a unit would have received in conjunction with Phase I and Phase II of CAIR.  The Indiana CAIR replacement rule would be contingent upon the issuance of a court mandate vacating CAIR.  The Indiana replacement rule would have two phases with the Phase I emissions budget starting in 2009 for NOx and 2010 for SO2, and the Phase II emissions budget starting in 2015.  Indiana’s annual  SEQ CHAPTER \h \r 1budgets in the CAIR rule are 108,935 tons (Phase I) and 90,779 tons (Phase II) for NOx and 254,599 tons (Phase I) and 178,219 tons (Phase II) for SO2.  The CAIR replacement rule would also establish a Phase II NOx budget for the ozone season.  

 SEQ CHAPTER \h \r 1This emergency rule puts in place a NOx annual emission budget for 2009 in advance of completing the regular rulemaking.  The emergency rule is contingent upon the issuance of a court mandate vacating CAIR.

Citations Affected
Non-code emergency rule.
Affected Persons
The public and thirty seven (37) power plants.
Reason for the Emergency Rule
To put in place a NOx annual emission budget for 2009 in advance of completing the regular rulemaking.  This emission budget will serve as the replacement standard for CAIR that was included as part of the ozone and fine particle standards attainment strategy submitted to the U.S. EPA on April 5, 2008 and other regulatory strategies.  Reducing fine particle and ozone ambient air levels will reduce negative public health effects due to these pollutants.  
Economic Impact of the Rule
IDEM has estimated that if all EGUs currently equipped with a selective catalytic reduction (SCR) control device or a selective non-catalytic reduction (SNCR) control device were to operate these controls year round, the estimated operation and maintenance (O&M) cost would be an annual cost of $43 million.  This includes the cost of chemicals and utilities to run the control systems.  This is based on the 2005 electricity generation projected to 2009 in kilowatt hours (kWh).  The variable O&M cost factors in mills/kWh were taken from the U.S. EPA Integrated Planning Model (IPM) version 3.0 documentation.  With the year round operation of current controls IDEM has estimated annual NOx emissions to be 121,690 tons.  The emissions budget for 2009 in the emergency rule is 129,090. While the projected annual NOx emissions could be considered comparable to the annual NOx budget for 2009, some sources will not be able to meet their individual source-wide emission budget and may need to show compliance by buying credits from another source.  The estimated cost of trading is not known.

Benefits of the Rule
In 2009, this emergency rule includes a NOx annual emissions budget of NOx at 129,090 tons for power plants.  Actual annual NOx emissions from power plants in Indiana for 2007 are 190,612 tons.  This emergency rule will be important for bringing Indiana counties into attainment with the ozone and PM2.5 NAAQS.  The co-benefits of NOx reductions in 2009 will also reduce mercury emissions for units with SCR, electrostatic precipitator (ESP), and SO2 scrubber control devices already in place.
Description of the Rule
 SEQ CHAPTER \h \r 1This emergency rule puts in place NOx reductions from fossil-fuel-fired electric generating units substantially equivalent to the NOx reductions that would have resulted from the application of the CAIR annual NOx program at 326 IAC 24-1 for 2009.  Indiana Clean Air Interstate Rule Replacement (ICAIRR) NOx units are the same units that are applicable units under the Indiana CAIR rule at 326 IAC 24-1.
Provisions in ICAIRR that are substantively different than in CAIR are:
 SEQ CHAPTER \h \r 12009 NOx Emissions Budget
The 2009 annual NOx emission budget for Indiana ICAIRR NOx units is 129,090 tons. This budget was derived from adding the 20,155 compliance supplement pool allowances to the Indiana CAIR annual NOx budget of 108,935.  The emergency rule for 2009 does not include a new unit or energy efficiency/renewable energy set-aside.  A new unit set-aside and possibly an energy efficiency/renewable energy set-aside will be  a part of the replacement rule.  A first notice of rulemaking was published in the Indiana Register on October 22, 2008 (LSA #08-817).  Units that were considered new and drawing from the new unit set-aside in CAIR are assigned an emissions budget under ICAIRR based on heat input/electrical output the same as the rest of the units.  New units not already assigned an ICAIRR emissions budget are not expected to commence operation in 2009, the timeframe of the emergency rule.
Compliance Requirements for Emergency Rule

ICAIRR NOx sources are required to submit a compliance plan or a request to enter into a compliance agreement with IDEM within ninety (90) days of the effective date of the emergency rule demonstrating how the source plans to comply with the rule.   The compliance agreement is for sources that are expected to be unable to use the compliance provisions in the rule to comply with their 2009 emissions budget and plan to install controls in the future or retire a unit. The regular rulemaking will include a requirement for a compliance report to be due March 1, 2010.

Compliance Flexibility Provisions

ICAIRR NOx units are able to show compliance with the source-wide emissions budget by averaging with other sources owned by the same company.  Sources can also use credits generated through intrastate and interstate emissions reduction trade-offs. Sources can enter into agreements with sources in Indiana or other states to use credits that correlate to tons reduced from their emissions reductions.  Credits available for trading from other Indiana affected sources are based on reductions compared to the ICAIRR emissions budget.  Credits available for trading from electric generating units in other states are based on reductions compared to the number of allowances that sources would have received under CAIR.  The initial allocations that were deposited in source’s Clean Air Market Division (CAMD) accounts are documented in Appendix A of the emergency rule.  Sources located in North Carolina are not included in the list of sources for emission trade-offs because CAIR initial allocation amounts were not available for this state. ICAIRR sources that are unable to comply with the emergency rule can also enter into compliance agreements with IDEM if the source determines that they are unable to meet the emissions budget.  
Scheduled Meetings
Public meeting on adoption of emergency rule: To be determined, Room A, Indiana Government Center South, 402 West Washington Street, Indianapolis, Indiana.

Consideration of Factors Outlined in Indiana Code 13-14-8-4

Indiana Code 13-14-8-4 requires that in adopting rules and establishing standards, the board shall take into account the following:

1) All existing physical conditions and the character of the area affected.

2) Past, present, and probable future uses of the area, including the character of the uses of surrounding areas.

3) Zoning classifications.

4) The nature of the existing air quality or existing water quality, as appropriate.

5) Technical feasibility, including the quality conditions that could reasonably be achieved through coordinated control of all factors affecting the quality.

6) Economic reasonableness of measuring or reducing any particular type of pollution.

(7) The right of all persons to an environment sufficiently uncontaminated as not to be injurious to:

(A) human, plant, animal, or aquatic life; or

(B) the reasonable enjoyment of life and property.

Consistency with Federal Requirements
The emergency rule replaces requirements that would have been required by the federal CAIR rule.
Emergency Rulemaking Process

Emergency rules under IC 4-22-2-37.1 take effect on the latest of the following dates:

(1) The effective date of the statute delegating authority to the agency to adopt the rule.

(2) The date and time that the rule is accepted for filing by the Publisher.
(3) The effective date stated by the adopting agency in the rule.
(4) The date of compliance with every requirement established by law as a prerequisite to the adoption or effectiveness of the rule.
An emergency rule expires not later than ninety (90) days after the rule is accepted for filing by the Publisher.  An emergency rule may be extended for two (2) extension periods.
IDEM Contact

Additional information regarding this rulemaking action can be obtained from Susan Bem, Rules Development Section, Office of Air Quality, (317) 233-5697 or (800) 451-6027 (in Indiana).
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