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The following procurement contract templates can be found at http://www.in.gov/idoa/2342.htm
· Addendum 

· Amendment 

· Amendment Renewal 

· Contract for Services 

· Contract for Services with Price Increase 

· Equipment Lease Rental 
· Equipment Lease Purchase 
· Printing Services Contract 
· Renewal - with No Price Increase and with Price Increase
The following solicitation/contract packages can be found at http://www.in.gov/idoa/2342.htm
· Solicitation Package for Commodities  

· Solicitation Package for Printing 

· Solicitation Package for Rental
· Solicitation Package for Addendum 

· Solicitation Package for Services 
Contract Types and Definitions
Procurement Services Contract – Used by State agency procurement departments and is used for non-professional services such as trash removal, cleaning services, pesticide services, recycling services, equipment maintenance and equipment leases (not an exhaustive list).  Procurement Contracts must be used when there is a need for a service encompassing a term of 90 days or more.

Professional Services Contract – The most typical contract used when the procurement method is Request for Proposal.  Any type of service that may be legally performed only by an accounting professional, an architectural or engineering professional, an attorney, a health care professional, a veterinarian, or a real estate professional; a person licensed, certified or registered by a board, an expert witness, investigator, or a person empowered to conduct religious services, any type of firm, company, or corporation that will supply services using the expertise of any of the above mentioned professionals. If your contract will be used to obtain Professional services or to fund grants, it will typically be reviewed by IDOA Contract Management Section.  The manual is posted at http://www.in.gov/idoa/2349.htm.  
Quantity Purchase Agreement (QPA) Contract – established by IDOA on behalf of all state agencies when more than one state agency has demonstrated need for product or service.  The current listing is posted at http://www.in.gov/idoa/2450.htm.

Memorandum of Understanding (MOU) – memorializes agreements between state agencies.  Financial Management Circular 2009-2 provides requirements and can be found at http://www.in.gov/sba/2512.htm .

Real Estate Lease – IDOA assists State agencies to obtain appropriate leased facilities.  Information can be found at http://www.in.gov/idoa/2528.htm. 

University Contract/Grant – contract between State agency and an Indiana Institution of Higher Education.  Find information in the Professional Services Manual at http://www.in.gov/idoa/2349.htm.

Grant Contract – creates State assistance relationships for the transfer of money, property, services or anything of value to the recipient to accomplish a public purpose of support or stimulation and State agency’s role is passive.  Find information in the Professional Services Manual at http://www.in.gov/idoa/2349.htm.

Contract for Outside Counsel – all requests to hire outside counsel must be in writing and go to the Attorney General.  Find information in the Professional Services Manual at http://www.in.gov/idoa/2349.htm.

Procurement Contract Document Options
Within the category of Procurement Contracts, the procurement agent must choose the specific contract to be used that best suits the purchase being made.  The most current procurement contracts attached to the Request for Quotation packets can be found at http://www.in.gov/idoa/2342.htm along with boilerplates that just contain the contract language.
They include:

· Standard Terms and Conditions provided for consistency of contracts within that contract type 

· Mandatory terms may not be changed without explicit Indiana Department of Administration (IDOA) and the Attorney General’s (AG) approval

· Non-Mandatory terms may be changed within guidelines contained in Professional Services Manual and consideration of whether change exposes the State agency to risk

Several contract documents are available for use when purchasing services.  The following examples are presented as a guide, but should not be considered all-inclusive.

Addendum

The State Addendum, generally used for the purchase of maintenance and software licenses, should be used in ANY PURCHASE where a vendor insists that their own standard/form contract be utilized.  Its purpose is to modify, delete, or amend certain terms and conditions set forth in the vendor’s contract, incorporating State contract provisions superseding vendor terms not favorable to the State.

Use of the Addendum with a vendor contract incorporates the individual agreements into each other and when read together, constitutes one integrated document.  Any inconsistency, conflict, or ambiguity between the individual agreements is resolved by giving precedence and effect to the Addendum.
ALWAYS read the vendor contract being attached to the State Addendum.   Most provisions not considered agreeable to the State are addressed in the addendum, but do not assume that all vendor contract clauses are otherwise guaranteed acceptable. 

Addendum Development

√ DO NOT SIGN THE CONTRACTOR’S FORM; all parties must sign the State’s Addendum Signature Page.

√ Certain clauses have been designated as required and must be included in every addendum. The balance of the clauses is presented in the boilerplate for your use and you should include as many as necessary to meet your agency needs.

√ Please number your clauses, either by Roman numeral (I, II) or by Arabic numeral (1, 2).  You should also make sure that your references to other contract clauses and attachments are correct.

√ Remove the instruction language from the clauses before inserting them in your contract.

√ Fill in all blanks, even if using “N/A”.
Amendment

The Amendment Boilerplate is used to alter the terms and/or conditions of an original contract/grant. An Amendment is also used when the identity of the Contractor/Grantee changes because of a corporate purchase, sale, or other re-structuring. If your agency wishes to modify the terms of the original contract/grant and renew the contract/grant for an additional term, both of these things can be done within an amendment/renewal.

1. Amendments MUST be numbered in proper consecutive order.

2. For amendments, the original start date does not change, only the ending date (year). Do not include any statement that purports to change the starting date of the contract term.
3. The original contract/grant being modified, and any amendment(s) previously executed, MUST be attached to the amendment document. Please include a copy of the original EDS sheet for the contract/grant being modified as well as a copy of the EDS sheet(s) for any amendment(s).

4. Please provide justification for why the original contract/grant must be amended (i.e. why was the additional work being requested not in the original contract/grant? Is the work covered under the amendment in line with the work described in the original contract/grant?).

5. If you are amending the dollar amount of the original contract/grant, please explain the need for the increase/decrease and any deviation from the original rate of compensation. Without a material change in the type or, in some cases, quantity of work to be performed justifying it, a change in the rate of compensation will not be approved.

6. The amendment signature page must duplicate the signature page of the original contract/grant.  IDOA, IOT (if applicable) SBA and AG (if required) must sign.
Amendment Checklist

Additional funds

􀀅 the total must match underlying documents plus the new amendment

􀀅 if budget exhibit, must be updated to include additional funds

Boilerplate - if missing from original, has new or updated boilerplate (ex. drug-free workplace, ethics, telephone privacy, payments, information technology architecture)

Copies

􀀅 if more than one copy of the contract, must have original signature (no faxes or photocopies)

􀀅 if more than one copy of the contract, must have attachments for each copy, if applicable

Math - does basic math in the contract add up? (Ex. per square foot costs, itemized totals, old plus new amounts)

Non-collusion – should be last paragraph of amendment
Signature

􀀅 must be signed prior to end of underlying contract term

􀀅 must be original (no faxes or photocopies)

SSNs - should be no visible personal social security numbers in contract, attachments, EDS sheets, or underlying EDS sheets, contracts, or attachments

Underlying contracts - all underlying contracts, attachments, renewals and amendments should be attached

Amendment-Renewal

1. Terms and/or conditions of original contract are changing AND contract is being renewed for a period that is not longer than the original term

2. MUST be signed by vendor prior to the expiration date of the contract or a new original contract will have to be created 

3. IDOA, IOT (if applicable) SBA and AG (if required) must sign

Amendment/Renewal Checklist

Additional funds

􀀅 the total must match underlying documents plus the new amendment/renewal
􀀅 if budget exhibit, must be updated to include additional funds

Boilerplate - if missing from original, has new or updated boilerplate (ex. drug-free workplace, ethics, telephone privacy, payments, information technology architecture)
Copies

􀀅 if more than one copy of the contract, must have original signature (no faxes or photocopies)

􀀅 if more than one copy of the contract, must have attachments for each copy, if applicable

Math - does basic math in the contract add up? (Ex. per square foot costs, itemized totals, old plus new amounts)

Non-collusion – should be last paragraph of amendment/renewal

Signature

􀀅 must be signed prior to end of underlying contract term

􀀅 must be original (no faxes or photocopies)

SSNs - should be no visible personal social security numbers in contract, attachments, EDS sheets, or underlying EDS sheets, contracts, or attachments

Underlying contracts - all underlying contracts and attachments and amendments should be attached

Contract for Services
A procurement contract should be used whenever the agency wishes to buy, lease, or exchange property or services for the direct benefit of the State agency. This is the standard buyer-seller relationship. Also, when a State agency’s principal purpose is to acquire an intermediary’s services, which ultimately may or may not be delivered to an authorized recipient, then a contract is required. When the term “competitive procurement” is used, it refers to contracting for goods and services under a sealed bid or competitive negotiation procedure, and does not usually include grant proposals. For example, when an agency hires a private entity to perform a function or a duty which the state agency otherwise would perform itself, a procurement contract is necessary.  Contracts contain clearly defined deliverables (i.e. what you are purchasing) that tie the duties of the contractor to payment.

Well suited for uniform rental (outside State QPA contracts), security guard services, janitorial service, waste management service, and pest control.

Equipment/Rental Agreement

Well suited for the rental of equipment and security systems and related services.

Equipment Lease/Purchase Agreement

This contract is not published as available in conjunction with the Streamlining program.  The IDOA Procurement Division must approve lease to own purchases.  Contact the Strategic Sourcing section of IDOA Procurement for information and/or approval requests.

Renewal

Renewals should be used when your agency would like to continue the same terms and conditions of the original contract/grant for an additional term. Renewals cannot contain any modification to the contract/grant.

1. An expired contract/grant cannot be renewed.  It MUST be signed by vendor prior to the expiration date of the contract or a new original contract will have to be created.
2. A contract/grant cannot be renewed if there was not a renewal clause in the original contract/grant nor may it be renewed for a term longer than the original term.

3. When you renew the contract/grant, you are bringing all the original terms and conditions forward for another term (i.e. one additional year and $10,000 more dollars).
4. Renewals must be numbered.

5. A renewal may allow for an increase in payment only if an increase has been provided for in the original contract/grant.

6. The original contract/grant being renewed MUST be attached to the renewal document.

7. The renewal signature page does not require the approval of the Attorney General’s Office or the Information Technology Oversight Commission/Indiana Office of Technology.  IDOA must sign and SBA signature may be required.
8. If you only need more time on the contract/grant to complete work in process, you may want to consider an amendment to extend the term only.

9. ONLY USE ONE type of renewal language.

10. IDOA retains a four (4) year limit on renewals, but is willing to discuss longer terms on a case by case basis.
Renewal Checklist

Additional funds

􀀅 the total must match underlying plus amendments/renewals

􀀅 if budget exhibit, must be updated to include additional funds

Boilerplate - if missing from original, has new or updated boilerplate (ex. drug-free workplace, ethics, telephone privacy, payments, information technology architecture)

Copies

􀀅 if more than one copy of the contract, must have original signature (no faxes or photocopies)

􀀅 if more than one copy of the contract, must have attachments for each copy, if applicable

Math - does basic math in the contract add up? (Ex. per square foot costs, itemized totals, old plus new amounts)

Non-collusion – should be last paragraph of renewal

Signature

􀀅 must be signed prior to end of underlying contract term

􀀅 must be original (no faxes or photocopies)

SSNs - should be no visible personal social security numbers in contract, attachments, EDS sheets, or underlying EDS sheets, contracts, or attachments

Underlying contracts - all underlying contracts, attachments, renewals and amendments should be attached
Contract Writing
The following reminders are offered to help avoid having contracts returned unsigned during the review process. This is not an exhaustive listing but rather a listing of those items that occur frequently.

1. The contractor’s duties need to be described fully within the contract itself. All too frequently a contract is rejected (particularly amendments) because the agency has explained the duties on the EDS sheet, but has failed to include them in the contract or amendment.

2. To assist in the timely review of your contract it is important that you receive IDOA approval in advance and in writing for approval of special procurements, particularly if you are relying on a sole source under IC 5-22-10-13.

3. If the Contractor/Grantee is not an individual, be sure to include the business entity designation that appears in the Secretary of State’s listing (“Inc.”, “Corp.”, “LLC”, “LP”, etc.) both in the first paragraph of the contract, on the signature page, and on the EDS sheet.

4. Indiana firms/universities/individuals must be sought to fill the contractual needs of state agencies. If you contract with someone other than an Indiana entity, you will need to explain how you determined that there was no Indiana entity that could fill your needs. Always attach a completed Indiana Economic Impact Statement.

5. If you are deleting a boilerplate clause, leave the paragraph numbering the same, delete the text, and state “not applicable” or “deleted by agreement of the parties” (ex. 17. Employment Option – DELETED BY MUTUAL AGREEMENT OF THE PARTIES).

6. Non-Collusion is the final clause before the signature page for all agreements including renewals/amendments. The signature page of an agreement should be placed after the contract language and before attachments/exhibits. The signature page must be flagged for easy identification by the approving agencies.

7. Attachments/exhibits attached to a contract must be incorporated by reference in the body of the contract and must be labeled. Make sure information in exhibits, attachments, appendices, etc. is consistent with the contract. No extraneous items should be attached to a contract.

8. If you are citing an Executive Order or a somewhat more obscure legal authority that is not Indiana Code or Administrative Code, please consider attaching it to your contract. This will help ensure the speed and efficiency needed for approval.

9. Mutual Termination for Convenience Clauses are generally unacceptable and will likely result in a rejection of your contract or grant.

10. The use of Executive Letters to change a contract is unacceptable. All changes to a contract must be by mutual agreement and by amendment and signed by all parties, including IDOA, Budget and OAG.

11. When changes/corrections are made in an agreement after signatures have been affixed, the changes must be initialed and dated by both the Contractor and the agency.

12. Include all optional clauses that you believe will best protect your agency. Do not include clauses which are not appropriate/useful (i.e. using a Key Person clause if there is no key person to the agreement, using order of precedence when there are no other documents to the agreement, etc.).

13. If using clauses that require the insertion of information to make them complete (RFP #___, payment shall be sent to _____), insert the needed information or remove the clause.

14. In contracts with an individual, an issue arises as to whether that individual is a true independent contractor or an employee. So, it is a good idea to include a written analysis of the service in relation to the IRS guidelines. This should be placed behind the EDS. It will help move the contract along.

15. Make sure all dates are consistent in a document. Fiscal year does not automatically set contract dates.

16. The federal government frequently requires certain boilerplate in contracts where the receipt of federal funds is involved. The required boilerplate language varies with the source of the funds. This manual does not attempt to address this type of boilerplate. If your contract will involve federal funds, check with your agency legal section or program management to make sure all necessary clauses are included.

17. Remove instructional language when using boilerplate clauses.

18. Number each page of the contract, preferably “X of Y”.
Clauses to focus on:
· Duties of the Contractor

· Consideration – describe fully in the contract not on the EDS
· Term

· Minority and Women’s Business Enterprises Compliance

· Notice to Parties

· Order of Precedence; Incorporation by Reference

· Renewal Option

The following terms and conditions/standard clauses are in alphabetical order and are found in all Procurement Division contracts; the State Addendum, Contract for Services, Equipment Lease Agreement (Rental), and the Equipment Lease Purchase Agreement (Lease to Own.)  Each of these contracts also require unique clauses specific to the type of contract.

Indiana law requires the inclusion of certain language in all contracts. From a business perspective, the nature of the purchase may necessitate the need for clauses not required by law to further protect the interest of the State.  The clauses identified as MANDATORY may not be changed or removed from the contract document by the agency or vendor. Those identified as NON-MANDATORY may be removed with caution when necessary, as careful consideration should be given to the type of purchase being made, and the increased risk of vulnerability to the State with removal of any clause.

Access to Records

The Contractor and its subcontractors, if any, shall maintain all books, documents, papers, accounting records, and other evidence pertaining to all costs incurred under this agreement. They shall make such materials available at their respective offices at all reasonable times during the contract period, and for three (3) years from the date of final payment under the contract, for inspection by the State or by any other authorized representative of state government.  Copies thereof shall be furnished at no cost to the State if requested.

NON-MANDATORY – Ensures the contractor maintains all documentation regarding the cost of the contract and will keep it available to us for three (3) years.

Assignment

The Contractor binds its successors and assignees to all the terms and conditions of this Contract. The Contractor shall not assign or subcontract the whole or any part of this Contract without the State’s prior written consent. The Contractor may assign its right to receive payments to such third parties as the Contractor may desire without the prior written consent of the State, provided that Contractor gives written notice (including evidence of such assignment) to the State thirty (30) days in advance of any payment so assigned. The assignment shall cover all unpaid amounts under this Contract and shall not be made to more than one party.

NON-MANDATORY – Prevents the contractor from subcontracting the contract without the State’s consent, as well as binding the vendor’s subcontractor to the terms and conditions should an assignment be allowed.

Audits

Contractor acknowledges that it may be required to submit to an audit of funds paid through this Contract. Any such audit shall be conducted in accordance with IC 5-11-1 and audit guidelines specified by the State.

NON- MANDATORY – Allows the State Board of Accounts to audit the money paid on this contract.

Authority to Bind Contractor

The signatory for the Contractor represents that he/she has been duly authorized to execute this Contract on behalf of the Contractor and has obtained all necessary or applicable approvals to make this Contract fully binding upon the Contractor when his/her signature is affixed, and certifies that this Contract is not subject to further acceptance by Contractor when accepted by the State of Indiana.

MANDATORY - Validates that the person signing on behalf of the contractor is authorized to bind them to this agreement.

Changes in Work

In the event the State requires a major change in the scope, character or complexity of the work after the work has begun, adjustments in compensation to the Contractor shall be determined by the State in the exercise of its honest and reasonable judgment. The Contractor shall not commence any additional work or change the scope of the work until authorized in writing by the State. No claim for additional compensation shall be made in the absence of a prior written approval executed by all signatories hereto.

NON- MANDATORY – Protects the State from unauthorized changed and is consistent with 4-13-2-14.2 that states all contracts are to be written.

Compliance with Laws

A. The Contractor shall comply with all applicable federal, state and local laws, rules, regulations and ordinances, and all provisions required thereby to be included herein are hereby incorporated by reference. The enactment of any state or federal statute or the promulgation of rules or regulations hereunder after execution of this Contract shall be reviewed by the State and the Contractor to determine whether the provisions of this Contract require formal modification.

B. The Contractor and its agents shall abide by all ethical requirements that apply to persons who have a business relationship with the State, as set forth in Indiana Code § 4-2-6 et seq., the regulations promulgated there under, and Executive Order 04-08, dated April 27, 2004. If the contractor is not familiar with these ethical requirements, the contractor should refer any questions to the Indiana State Ethics Commission, or visit the Indiana State Ethics Commission website at http://www.in.gov/ethics/. If the Contractor or its agents violate any applicable ethical standards, the State may, in its sole discretion, terminate this Contract immediately upon notice to the contractor. In addition, the Contractor may be subject to penalties under Indiana Code § 4-2-6-12.

C. The Contractor certifies by entering into this Contract, that neither it nor its principal(s) is presently in arrears in payment of its taxes, permit fees or other statutory, regulatory or judicially required payments to the State of Indiana.  Further, the Contractor agrees that any payments in arrears and currently due to the State of Indiana may be withheld from payments due to the Contractor. Additionally, further work or payments may be withheld, delayed, or denied and/or this Contract suspended until the Contractor is current in its payments and has submitted proof of such payment to the State.

D. The Contractor warrants that it has no current or pending or outstanding criminal, civil, or enforcement actions initiated by the State of Indiana pending, and agrees that it will immediately notify the State of any such actions.  During the term of such actions, Contractor agrees that the State may delay, withhold, or deny work under any Supplement or contractual device issued pursuant to this Contract and any supplements or amendments.

E. If a valid dispute exists as to the Contractor’s liability or guilt in any action initiated by the State of Indiana or its agencies, and the State decides to delay, withhold, or deny work to the Contractor, the Contractor may request that it be allowed to continue, or receive work, without delay. The Contractor must submit, in writing, a request for review to the Indiana Department of Administration (IDOA) following the procedures for disputes outlined herein. A determination by IDOA shall be binding on the parties.

F. Any payments that the State may delay, withhold, deny, or apply under this section shall not be subject to penalty or interest under IC 5-17-5.

G. The Contractor warrants that the Contractor and its subcontractors, if any, shall obtain and maintain all required permits, licenses, and approvals, as well as comply with all health, safety, and environmental statutes, rules, or regulations in the performance of work activities for the State. Failure to do so may be deemed is a material breach of this Contract and grounds for immediate termination of the Agreement and denial of further work with the State.

H. The Contractor hereby affirms that it is properly registered and owes no outstanding reports with the Indiana Secretary of State.

I. As required by IC 5-22-3-7:

(1) the Contractor and any principals of the Contractor certify that (A) the Contractor, except for de minimis and nonsystematic violations, has not violated the terms of (i) IC 24-4.7 [Telephone Solicitation Of Consumers], (ii) IC 24-5-12 [Telephone Solicitations] , or (iii) IC 24-5-14 [Regulation of Automatic Dialing Machines] in the previous three hundred sixty-five (365) days, even if IC 24-4.7 is preempted by federal law; and (B) the Contractor will not violate the terms of IC 24-4.7 for the duration of the Contract, even if IC 24-4.7 is preempted by federal law.

(2) The Contractor and any principals of the Contractor certify that an affiliate or principal of the Contractor and any agent acting on behalf of the Contractor or on behalf of an affiliate or principal of the Contractor: (A) except for de minimis and nonsystematic violations, has not violated the terms of IC 24-4.7 in the previous three hundred sixty-five (365) days, even if IC 24-4.7 is preempted by federal law ;and (B) will not violate the terms of IC 24-4.7 for the duration of the Contract, even if IC 24-4.7 is preempted by federal law.

MANDATORY – The Contractor is expected to know all applicable laws. The above is a list of general clauses and applications that apply to all contractors.

Condition of Payment

All services provided by the Contractor under this Contract must be performed to the State’s reasonable satisfaction, as determined at the discretion of the undersigned State representative and in accordance with all applicable federal, state, local laws, ordinances, rules, and regulations. The State shall not be required to pay for work found to be unsatisfactory, inconsistent with this Contract or performed in violation of and federal, state, or local statute, ordinance, rule or regulation.

NON – MANDATORY – Requires the vendor to perform the services within reasonable satisfaction and in accordance with all statutes. Protects the State from paying for work deemed unsatisfactory.

Confidentiality of Data, Property Rights in Products, and Copyright Prohibition

The Contractor agrees that all information, data, findings, recommendations, proposals, etc. by whatever name described and in whatever form secured, developed, written or produced by the Contractor in furtherance of this contract shall be the property of the State. The Contractor shall take such action as is necessary under law to preserve such property rights in and of the State while such property is within the control and/or custody of the Contractor. By this contract, the Contractor specifically waives and/or releases to the State any cognizable property right of the Contractor to copyright, license, patent or otherwise uses such information, data, findings, recommendations, proposals, etc.

NON-MANDATORY – Requires that all information developed for the State become and remain property of the State at the end of the contract term.

Confidentiality of State Information

The Contractor understands and agrees that data, materials, and information disclosed to Contractor may contain confidential and protected information. The Contractor covenants promises and assures that data, material, and information gathered, based upon, or disclosed to the Contractor for the purpose of this Contract, will not be disclosed to others or discussed with third parties without the prior written consent of the State.

NON – MANDATORY – Requires the contractor to keep confidential and protected information, if provided to the contractor to perform their duties confidential unless specifically given approval in writing to disclose.

Conflict of Interest

As used in this section:

“Immediate family” means the spouse and the un-emancipated children of an individual.

“Interested party," means:

1. The individual executing this Contract;

2. An individual who has an interest of three percent (3%) or more of Contractor, if Contractor is not an individual; or

3. Any member of the immediate family of an individual specified under subdivision 1 or 2.  “Department” means the Indiana Department of Administration.  “Commission” means the State Ethics Commission.

A. The Department may cancel this Contract without recourse by Contractor if any interested party is an employee of the State of Indiana.

B. The Department will not exercise its right of cancellation under section B, above, if the Contractor gives the Department an opinion by the Commission indicating that the existence of this Contract and the employment by the State of Indiana of the interested party does not violate any statute or rule relating to ethical conduct of State employees. The Department may take action, including cancellation of this Contract, consistent with an opinion of the Commission obtained under this section.

C. Contractor has an affirmative obligation under this Contract to disclose to the Department when an interested party is or becomes an employee of the State of Indiana. The obligation under this section extends only to those facts that Contractor knows or reasonably could know.
MANDATORY - Indiana Code section 4-2-6-8 requires certain person to file the disclosure of interests in contracts. This protects the State in anyone contractor having a direct tie to the work being performed.
Continuity of Services

A. The Contractor recognizes that the services under this contract are vital to the State and must be continued without interruption and that, upon contract expiration, a successor, either the State or another Contractor, may continue them. The Contractor agrees to:

1. Furnish phase-in training, and

2. Exercise its best efforts and cooperation to effect an orderly and efficient transition to a successor.

B. The Contractor shall, upon the State's written notice:

1. Furnish phase-in, phase-out services for up to sixty (60) days after this contract expires, and

2. Negotiate in good faith a plan with a successor to determine the nature and extent of phase-in, phase-out services required.  The plan shall specify a training program and a date for transferring responsibilities for each division of work described in the plan, and shall be subject to the State's approval. The Contractor shall provide sufficient experienced personnel during the phase-in, phase-out period to ensure that the services called for by this contract are maintained at the required level of proficiency.

C. The Contractor shall allow as many personnel as practicable to remain on the job to help the successor maintain the continuity and consistency of the services required by this contract. The Contractor also shall disclose necessary personnel records and allow the successor to conduct on-site interviews with these employees. If selected employees are agreeable to the change, the Contractor shall release them at a mutually agreeable date and negotiate transfer of their earned fringe benefits to the successor.

The Contractor shall be reimbursed for all reasonable phase-in, phase-out costs (i.e., costs incurred within the agreed period after contract expiration that result from phase-in, phase-out operations).

NON – MANDATORY – Protects the State should there be a contractor-provided service that is critical creating a necessity for the current contractor to work with the new contractor in a phase-in approach.

Debarment and Suspension

A. The Contractor certifies that neither it nor its principals nor any of its subcontractors are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from entering into this Contract by any federal agency or by any department, agency or political subdivision of the State. The term “principal” for purposes of this Contract means an officer, director, owner, partner, key employee, or other person with primary management or supervisory responsibilities, or a person who has a critical influence on or substantive control over the operations of the Contractor.

B The Contractor also further certifies that it has verified the suspension and debarment status for all sub-contractors receiving funds under this Contract and shall be solely is solely responsible for any recumbent, paybacks and or penalties that might arise from non-compliance. Contractor shall immediately notify the State if any sub-contractor becomes debarred or suspended, and shall, at the State’s request, take all steps required by the State to terminate its contractual relationship with the sub-contractor for work to be performed under this Contract.

NON-MANDATORY – Requires the contractor to certify that the company is not debarred or suspended from doing business with any Government Agency. It also further states that they have verified that any subcontractors receiving funds under this contract are currently in active status, while the contractor is completely responsible for them.

Default by State

If the State, sixty (60) days after receipt of written notice, fails to correct or cure any material breach of this Contract, then the Contractor may cancel and terminate this Contract and institute the appropriate measures to collect all monies due up to and including the date of termination.

NON- MANDATORY – Gives the contractor the right to cancel if the State fails to cure any breach of the contract.

Disputes

A. Should any disputes arise with respect to this Contract, the Contractor and the State agree to act immediately to resolve such disputes. Time is of the essence in the resolution of disputes.

B. The Contractor agrees that, the existence of a dispute notwithstanding, it will continue without delay to carry out all its responsibilities under this Contract that are not affected by the dispute. Should the Contractor fail to continue to perform its responsibilities regarding all non-disputed work without delay, any additional costs incurred by the State or the Contractor as a result of such failure to proceed shall be borne by the Contractor, and the Contractor shall make no claim against the State for such costs. If the State and the Contractor cannot resolve a dispute within ten (10) working days following notification in writing by either party of the existence of a dispute, then the following procedure shall apply:

1. The parties agree to resolve such matters through submission of their dispute to the Commissioner of the Indiana Department of Administration. The Commissioner shall reduce a decision to writing and mail or otherwise furnish a copy thereof to the Contractor and the State within ten (10) working days after presentation of such dispute for action. The Commissioner’s decision shall be final and conclusive unless either party mails or otherwise furnishes to the Commissioner, within ten (10) working days after receipt of the Commissioner’s decision, a written appeal. Within ten (10) working days of receipt by the Commissioner of a written request for appeal, the decision may be reconsidered. If no reconsideration is provided within ten (10) working days, the parties may mutually agree to submit the dispute to arbitration for a determination, or otherwise the dispute may be submitted to an Indiana court of competent jurisdiction.

3. The State may withhold payments on disputed items pending resolution of the dispute. The unintentional nonpayment by the State to the Contractor of one or more invoices not in dispute in accordance with the terms of this Contract will not be cause for Contractor to terminate this Contract, and the Contractor may bring suit to collect these amounts without following the disputes procedure contained herein.

NON-MANDATORY – This is a very important clause recommended for use in every contract. This gives the State and the Contractor an avenue to settle grievances, rather than terminating the contract. No authority can replace that of the Commissioner of the Indiana Department of Administration. It is sometimes helpful to reinforce to the Contractor that this procedure is merely to assist the State in determining true conflicts from mere misunderstandings, and that the decision of the Commissioner is non-binding.

Drug-Free Workplace Certification

The Contractor hereby covenants and agrees to make a good faith effort to provide and maintain a drug-free workplace. The Contractor will give written notice to the State within ten (10) days after receiving actual notice that the Contractor or an employee of the Contractor in the State of Indiana has been convicted of a criminal drug violation occurring in the Contractor’s workplace. False certification or violation of this certification may result in sanctions including, but not limited to, suspension of contract payments, termination of this Contract and/or debarment of contracting opportunities with the State for up to three (3) years.  In addition to the provisions of the above paragraphs, if the total contract amount set forth in this Contract is in excess of $25,000.00, Contractor hereby further agrees that this contract is expressly subject to the terms, conditions, and representations of the following certification: This certification is required by Executive Order No. 90-5, April 12, 1990, issued by the Governor of Indiana. Pursuant to its delegated authority, the Indiana Department of Administration is requiring the inclusion of this certification in all contracts and grants from the State of Indiana in excess of $25,000.00. No award of a contract shall be made, and no contract, purchase order or agreement, the total amount of which exceeds $25,000.00, shall be valid, unless and until this certification has been fully executed by the Contractor and made a part of the contract or agreement as part of the contract documents.  The Contractor certifies and agrees that it will provide a drug-free workplace by:

A. Publishing and providing to all of its employees a statement notifying them that the unlawful manufacture, distribution, dispensing, possession or use of a controlled substance is prohibited in the Contractor’s workplace, and specifying the actions that will be taken against employees for violations of such prohibition;

B. Establishing a drug-free awareness program to inform it’s employees of (1) the dangers of drug abuse in the workplace; (2) the Contractor’s policy of maintaining a drug-free workplace; (3) any available drug counseling, rehabilitation, and employee assistance programs; and (4) the penalties that may be imposed upon an employee for drug abuse violations occurring in the workplace;

C. Notifying all employees in the statement required by subparagraph (A) above that as a condition of continued employment, the employee will (1) abide by the terms of the statement; and (2) notify the Contractor of any criminal drug statute conviction for a violation occurring in the workplace no later than five (5) days after such conviction;

D. Notifying in writing the State within ten (10) days after receiving notice from an employee under subdivision (C)(2) above, or otherwise receiving actual notice of such conviction;

E. Within thirty (30) days after receiving notice under subdivision (C)(2) above of a conviction, imposing the following sanctions or remedial measures on any employee who is convicted of drug abuse violations occurring in the workplace: (1) taking appropriate personnel action against the employee, up to and including termination; or (2) requiring such employee to satisfactorily participate in a drug abuse assistance or rehabilitation program approved for such purposes by a federal, state or local health, law enforcement, or other appropriate agency; and

F. Making a good faith effort to maintain a drug-free workplace through the implementation of subparagraphs (A) through (E) above.

MANDATORY – Required by Executive Order number 90-5, this clause must be included. (Note that it was modified in 2005 applying only to incidents with Contractor’s employees within the State of Indiana.)
Employment Eligibility Verification

The Contractor affirms under the penalties of perjury that he/she/it does not knowingly employ an unauthorized alien. 
The Contractor shall enroll in and verify the work eligibility status of all his/her/its newly hired employees through the E-Verify program as defined in IC 22-5-1.7-3. The Contractor is not required to participate should the E-Verify program cease to exist. Additionally, the Contractor is not required to participate if the Contractor is self-employed and does not employ any employees. 
The Contractor shall not knowingly employ or contract with an unauthorized alien. The Contractor shall not retain an employee or contract with a person that the Contractor subsequently learns is an unauthorized alien.
The Contractor shall require his/her/its subcontractors, who perform work under this contract, to certify to the Contractor that the subcontractor does not knowingly employ or contract with an unauthorized alien and that the subcontractor has enrolled and is participating in the E-Verify program. The Contractor agrees to maintain this certification throughout the duration of the term of a contract with a subcontractor. 
The State may terminate for default if the Contractor fails to cure a breach of this provision no later than thirty (30) days after being notified by the State. 

MANDATORY - The Attorney General’s Office cannot sign state agency contracts for form and legality for services or grants for more than $1000.00, including contract and grant amendments and renewals, after June 30, 2011, unless they contain the new Employment Eligibility Verification clause.  This requirement applies to all contracts, grants and leases that do not originate from the IDOA Procurement Division. The new requirements also do not apply to a body corporate and politic or to state universities/colleges/schools.
Employment Option

If the State determines that is would be in its best interest to hire and employee of the Contractor, the Contractor will release the selected employee from any non-compete agreements that may be in effect. This release will be at no cost to the State or employee.

NON- MANDATORY – Gives the State the right to hire employees of the contractor with no cost to the employee or State.
Force Majeure

In the event that either party is unable to perform any of its obligations under this contract or to enjoy any of its benefits because of natural disaster or decrees of governmental bodies not the fault of the affected party (hereinafter referred to as a “Force Majeure Event”), the party who has been so affected shall immediately give notice to the other party and shall do everything possible to resume performance. Upon receipt of such notice, all obligations under this contract shall be immediately suspended. If the period of nonperformance exceeds thirty (30) days from the receipt of notice of the Force Majeure Event, the party whose ability to perform has not been so affected may, by giving written notice, terminate this contract.

NON-MANDATORY – Protects both the State and the contract in the event that a natural disaster of any sort should occur rendering either party unable to perform their duties.

Funding Cancellation

When the Director of the State Budget Agency makes a written determination that funds are not appropriated or otherwise available to support continuation of performance of this Contract, this Contract shall be canceled. A determination by the Budget Director that funds are not appropriated or otherwise available to support continuation of performance shall be final and conclusive.

MANDATORY – Indiana Code section 5-22-17-5 protects the State should the funds not be appropriated or otherwise available to continue the contract, and would only be invoked should the funds no longer be available.

Governing Laws

This Contract shall be construed in accordance with and governed by the laws of the State of Indiana and suit, if any, must be brought in the State of Indiana.

MANDATORY – Indiana Code section 34-13-2-3 (d) makes it a requirement that any type of suit brought against the State must occur in the State of Indiana.

Indemnification

The Contractor agrees to indemnify, defend, and hold harmless the State, its agents, officers, and employees from all claims and suits including court costs, attorney’s fees, and other expenses caused by any act or omission of the Contractor and/or its subcontractors, if any, in the performance of this Contract. The State shall not provide such indemnification to the Contractor.

MANDATORY – Indiana Constitution, Article X, Section 3 provides that no money shall be drawn from the Treasury but in the pursuance of appropriations made by law. Indemnification provided to a contractor is in essence making an obligation of funds which have not been appropriated.

Independent Contractor

Both parties hereto, in the performance of this contract, shall act in an individual capacity and not as agents, employees, partners, joint ventures or associates of one another. The employees or agents of one party shall not be deemed or construed to be the employees or agents of the other party for any purposes whatsoever. Neither party will assume liability for any injury (including death) to any persons, or damage to any property arising out of the acts or omissions of the agents, employees or subcontractors of the other party. The Contractor shall be responsible for providing all necessary unemployment and workers’ compensation insurance for the Contractor’s employees

NON-MANDATORY – States that the contractor that the State contracts with is acting alone and is required to provide all necessary employment and worker’s compensation insurance. Generally applicable to consulting contracts only; reaffirming the legal relationship in a personal services contract.

Information Technology Enterprise Architecture Requirements

If Contractor provides any information technology related products or services to the State, Contractor shall comply with all Indiana Office of Technology (IOT) standards, policies, and guidelines, which are online at http://iot.in.gov/architecture/. Contractor specifically agrees that all hardware, software, and services provided to or purchased by the State shall be compatible with the principles and goals contained in the electronic and information technology accessibility standards adopted under Section 508 of the Federal Rehabilitation Act of 1973 (29 U.S.C. 794d) and IC 4-13.1-3. Any deviation from these architecture requirements must be approved in writing by IOT in advance. The State may terminate this Contract for default if Contractor fails to cure a breach of this provision within a reasonable time.

*MANDATORY – Indiana Code 4-13.1-3 requires the vendor to be in compliance with information technology related products or services to the State, Contractor shall comply with all Indiana Office of Technology (IOT) standards, policies, and guidelines, at http://in.gov/iot/2394.htm  *This is only a mandatory clause when the contract is for IT technology product and services.

Insurance

A. The Contractor shall secure and keep in force during the term of this Contract, the following insurance coverages, covering the Contractor for any and all claims of any nature which may in any manner arise out of or result from this Contract:

1. Commercial general liability, including contractual coverage, and products or completed operations coverage (if applicable), with minimum liability limits of $700,000 per person and $5,000,000 per occurrence unless additional coverage is required by the State.

2. Automobile liability with minimum liability limits of $700,000 per person and $5,000,000 per occurrence.

3. The Contractor shall provide proof of such insurance coverage by tendering to the undersigned State representative a certificate of insurance prior to the commencement of this Contract and proof of Workers compensation coverage meeting all statutory requirements of IC 22-3-2. In addition, proof of an “all states endorsement” covering claims occurring outside the State is required if any of the services provided under this Contract involve work outside of Indiana.

B. The Contractor’s insurance coverage must meet the following additional requirements:

1. The insurer must have a certificate of authority issued by the Indiana Department of Insurance.

2. Any deductible or self-insured retention amount or other similar obligation under the insurance policies shall be the sole obligation of the Contractor.

3. The State will be defended, indemnified and held harmless to the full extent of any coverage actually secured by the Contractor in excess of the minimum requirements set forth above. The duty to indemnify the State under this Contract shall not be limited by the insurance required in this Contract.

4. The insurance required in this Contract, through a policy or endorsement(s), shall include a provision that the policy and endorsements may not be canceled or modified without thirty (30) days’ prior written notice to the undersigned State agency.

5. Failure to provide insurance as required in this Contract may be deemed a material breach of contract entitling the State to immediately terminate this Contract. The Contractor shall furnish a certificate of insurance and all endorsements to the undersigned State agency prior to the commencement of this Contract.

NON-MANDATORY – If business decisions require insurance provisions, this language should be used.

Key person(s)

A. If both parties have designated that certain individual(s) are essential to the services offered, the parties agree that should such individual(s) leave their employment during the term of this Contract for whatever reason, and the State shall have the right to terminate this Contract upon thirty (30) days prior written notice.

B. In the event that the Contractor is an individual, that individual shall be considered a key person and, as such, essential to this Contract. Substitution of another for the Contractor shall not be permitted without express written consent of the State.

C. Nothing in sections A and B, above shall be construed to prevent the Contractor from using the services of others to perform tasks ancillary to those tasks which directly require the expertise of the key person. Examples of such ancillary tasks include secretarial, clerical, and common labor duties. The Contractor shall, at all times, remain responsible for the performance of all necessary tasks, whether performed by a key person or others. Key person(s) to this Contract is/are _________________________________________

NON- MANDATORY - This clause should only be included if your agency has identified persons key to the success of the contract. The Key Person should be identified in the Duties section of the contract OR may be included in this section.

Licensing Standards

The Contractor and its employees and subcontractors shall comply with all applicable licensing standards, certification standards, accrediting standards and any other laws, rules or regulations governing services to be provided by the Contractor pursuant to this Contract. The State shall not be required to pay the Contractor for any services performed when the Contractor or its employees or subcontractors are not in compliance with such applicable standards, laws, rules or regulations. If licensure, certification or accreditation expires or is revoked, or if disciplinary action is taken against the applicable licensure, certification, or accreditation, the Contractor shall notify the State immediately and the State, at its option, may immediately terminate this Contract.
NON-MANDATORY – Holds the contractor responsible should the service being provided require any type of licensing, certification .etc. Should some type of licensing or certification be required and the contractor is not in compliance, the State shall not be required to pay the Contractor for any services performed while in non-compliance.

Material Incorporated or Referred to in Contract

The Contractor has supplied herewith all written materials, documents, or instruments mentioned or referred to in the contract except, where applicable, user manuals which will be included with the equipment upon delivery and which do not alter the terms of this agreement.

NON-MANDATORY – Confirms that the contractor has supplied all documents referenced in this document.

Merger & Modification

This Contract constitutes the entire agreement between the parties. No understandings, agreements, or representations, oral or written, not specified within this Contract will be valid provisions of this Contract. This Contract may not be modified, supplemented or amended, in any manner, except by written agreement signed by all necessary parties.

NON-MANDATORY – Simply states that the contract represents the entire agreement between the parties.

Minority and Women’s Business Enterprises Compliance
The Contractor agrees to comply fully with the provisions of 25 IAC 5 and the Subcontractor Commitment submitted to the State.  No changes may be made to the commitment without the written approval of the Minority and Women’s Enterprises Division of IDOA.  The Contractor’s Subcontractor Commitment will become the MWBE Participation Plan upon execution of this Contract.  The Subcontractor Participation Plan will be kept on file at the MWBE offices.   
The following MBE’s and WBE’s listed on the Minority and Women’s Business Enterprises Division directory of certified firms will be participating in this Contract.  If changes to the MWBE participation plan are approved by the MWBE Division, the current participation plan on file will supersede the subcontractors listed below. 

 
MBE/WBE          PHONE         COMPANY NAME         SCOPE OF PRODUCTS and/or SERVICES         UTILIZATION DATE         PERCENT
 
__________________________________________________________________________________________________________________________________________________________________
The Contractor agrees to submit a copy of the agreement entered into between the Contractor and each MWBE subcontractor where the State considered the selection of the MWBE by the Contractor when issuing the procurement award.  A copy of each subcontractor agreement must be submitted to the MWBE Division in IDOA within thirty (30) days of the execution of the contract between the Contractor and the State.    Failure to provide a copy of the subcontractor agreements may be considered a violation of this provision and of 25 IAC 5.  The Contractor must obtain approval from the MWBE Division before changing the MWBE Participation Plan submitted in connection with this Contract.  

In the event of a violation of this provision or of 25 IAC 5, the department shall notify the contractor of the violations and will seek a course of action to correct them. The selected course of action may include the recommendation for the imposition of sanctions for material breach of contract pursuant to 25 IAC 5-7-8.  In the event that it is determined that a violation of this rule has occurred, the department may elect to immediately employ one (1) or more of the sanctions found in 25 IAC 5-7-8(b).

If the Contractor is not excluded from future procurements, the actions or inactions of the Contractor with regard to the above will be taken into account in all phases and scoring in future procurements.
NON-MANDATORY – Lists the Minority and/or Women Owned Business Plan and percentage as outlined in the Request for Quote/Invitation to Bid.
Nondiscrimination
Pursuant to IC 22-9-1-10 and the Civil Rights Act of 1964, the Contractor and its subcontractors shall not discriminate against any employee or applicant for employment in the performance of this Contract. The Contractor shall not discriminate with respect to the hire, tenure, terms, conditions or privileges of employment or any matter directly or indirectly related to employment, because of race, color, religion, sex, disability, national origin or ancestry. Breach of this covenant may be regarded as a material breach of this Contract. The Contractor’s execution of this Contract also signifies compliance with applicable federal laws, regulations, and executive orders prohibiting discrimination in the provision of services based on race, color, national origin, age, sex, disability or status as a veteran.

MANDATORY – Indiana Code sections 22-9-1-10 & 5-16-6-1 provides that the contract will not discriminate against employee or applicant in performing this contract.

Notices

Whenever any notice, statement or other communication is to be sent to the State or to the Contractor, it shall be sent to the following addresses unless otherwise specifically advised:

Notice to the Agency shall be sent to:

Contact Name & Title

Street Address

City/State/Zip

Notice to the Contractor shall be sent to:

Contact name & Title

Street Address

City/State/Zip

Payment to the Contractor shall be sent to:

Contact name & Title

Street Address

City/State/Zip
NON-MANDATORY – Provides the State and the Contractor the opportunity to list the contact and address information to avoid confusion when corresponding.

Ownership of Documents and Materials

All documents, records, programs, data, film, tape, articles, memoranda, and other materials developed under this contract shall be considered “work for hire” and the Contractor transfers any ownership claim to the State of Indiana and all such materials will be the property of the State of Indiana. Use of these materials, other than related to contract performance by the Contractor, without the prior written consent of the State, is prohibited. During the performance of the services specified herein, the Contractor shall be responsible for any loss of or damage to these materials developed for or supplied by the State and used to develop or assist in the services provided herein while the materials are in the possession of the Contractor. Any loss or damage thereto shall be restored at the Contractor’s expense. Full, immediate, and unrestricted access to the work product of the Contractor during the term of this contract shall be available to the State.

NON- MANDATORY – “Work for Hire” is a legal term used in the Copyright Act. This clause gives the State the right to own documents once products and/or services are complete.
Payments

All payments shall be made in arrears in conformance with State fiscal policies and procedures and, as required by IC 4-13-2-14.8, by electronic funds transfer to the financial institution designated by the Contractor in writing unless a specific waiver has been obtained from the Auditor of State. No payments will be made in advance of receipt of the goods or services that are the subject of this Contract except as permitted by IC 4-13-2-20.

MANDATORY – Indiana Code section 4-13-2-14-8 allows the state 35 days after receipt of invoice to make payment to the contractor and mandates the use of electronic funds.
Penalties/Interest/Attorney’s Fees

The State will in good faith perform its required obligations hereunder and does not agree to pay any penalties, liquidated damages, interest, or attorney’s fees, except as required by Indiana law, in part, IC 5-17-5, IC 34-54-8, and IC 34-13-1. Notwithstanding the provisions contained in IC 5-17-5, the Parties stipulate and agree that any liability resulting from the State of Indiana’s failure to make prompt payment shall be based solely on the amount of funding originating from the State of Indiana and shall not be based on funding from federal or other sources.
MANDATORY – Protects the State from paying penalties, interest, and attorney’s fees except as allowed in Indiana Code 5-17-5, Late Payments on Public Contracts, and 34-13-1-6, governing interest of judgments against the State.
Progress Reports

The Contractor shall submit progress reports to the State upon request. The report shall be oral, unless the State, upon receipt of the oral report, should deem it necessary to have it in written form. The progress reports shall serve the purpose of assuring the State that work is progressing in line with the schedule, and that completion can be reasonably assured on the scheduled date.

NON-MANDATORY - This provision may be modified to include specific dates or periods that reports are due. Please modify the language in such a way as to be appropriate for the agency.
**Renewal Option** (Use this language when NOT allowing for price increases)

This Contract may be renewed under the same terms and conditions, subject to the approval of the Commissioner of the Department of Administration and the State Budget Director in compliance with IC 5-22-17-4. The term of the renewed contract may not be longer than the term of the original contract. Any provision for automatic renewal is void.

**Renewal Option** (Use this language for allowing for price increases/pre-negotiated price increases)

This Contract may be renewed under the same terms and conditions subject to the approval of the Commissioner of the Department of Administration and the State Budget Director in compliance with IC 5-22-17-4. The term of the renewed contract may not be longer than the term of the original contract. Any subsequent renewal to this Contract may include an increase of up to ___________ percent at the sole discretion of the State.

**Renewal Option** (Preferred Clause)

This contract may be renewed under the same terms and conditions subject to the approval of the Commissioner of the Department of Administration and the State Budget Director in compliance with IC 5-22-17-4. The term of the renewed contract may not be longer than the term of the original contract. Any provision for automatic renewal is void.

NON-MANDATORY - Allows the contract to be renewed if the original contract term is not four (4) years.
**Choose the Renewal Option language that best suits the type of contract and contract purchase**

Security and Privacy of Health Information

The Contractor agrees to comply with all requirements of the Health Insurance Portability and Accountability Act of 1996 (HIPAA) in all activities related to this Contract, to maintain compliance throughout the life of this Contract, to operate any systems used to fulfill the requirements of this Contract in full compliance with HIPAA and to take no action which adversely affects the State’s HIPAA compliance.  The parties acknowledge that the Department of Health and Human Services has issued the Final Rule, as amended from time to time, on the Standards for Privacy of Individually Identifiable Health Information, as required by HIPAA. To the extent required by the provisions of HIPAA and regulations promulgated hereunder, the Contractor covenants that it will appropriately safeguard Protected Health Information (PHI), as defined by the regulations, which is made available to or obtained by the Contractor in the course of its work under this Contract. The Contractor agrees to comply with applicable requirements of law relating to PHI with respect to any task or other activity it performs for the State as required by the final regulations.

NON-MANDATORY – This clause to be included in contracts that deal with any medical information or health records.
Severability

The invalidity of any section, subsection, clause or provision of this Contract shall not affect the validity of the remaining sections, subsections, clauses or provision of this contract.

NON-MANDATORY – Protects the validity of all clauses of the contract. If a clause or provision for any reason becomes invalid it does not affect the remaining clauses.
Substantial Performance

This contract shall be deemed to be substantially performed only when fully performed according to its terms and conditions and any modification thereof.

NON-MANDATORY – Simply states that the contract is deemed to be complete only when performed in accordance with the terms and conditions and any amendments that may have occurred.

Taxes

The State of Indiana is exempt from state, many federal and local taxes. The State will not be responsible for any taxes levied on the Contractor as a result of this contract.

NON-MANDATORY – Informs the vendor of the State’s exemption from state, federal and local taxes.

Termination for Convenience

This contract may be terminated, in whole or in part, by the State whenever, for any reason, the State determines that such termination is in the best interest of the State. Termination of services shall be effected by delivery to the Contractor of a Termination Notice at least thirty (30) days prior to the termination effective date, specifying the extent to which performance of services under such termination becomes effective. The Contractor shall be compensated for services properly rendered prior to the effective date of termination. The State will not be liable for services performed after the effective date of termination. The Contractor shall be compensated for services herein provided but in no case shall total payment made to Contractor exceed the original contract price or shall any price increase be allowed on individual line items if canceled only in part prior to the original termination date.

NON-MANDATORY - Gives the State the right to terminate the contract when it is deemed to be in the best interest of the State.
Termination for Default

A. With the provision of thirty (30) days notice to the Contractor, the State may terminate this contract in whole or in part, if the Contractor fails to:

1. Correct or cure any breach of this contract;

2. Deliver the supplies or perform the services within the time specified in this contract or any extension;

3. Make progress so as to endanger performance of this contract; or

4. Perform any of the other provisions of this contract.

B. If the State terminates this contract in whole or in part, it may acquire, under the terms and in the manner the State considers appropriate, supplies or services similar to those terminated, and the Contractor will be liable to the State for any excess costs for those supplies or services. However, the Contractor shall continue the work not terminated.

C. The State shall pay the contract price for completed supplies delivered and services accepted. The Contractor and the State shall agree on the amount of payment for manufacturing materials delivered and accepted and for the protection and preservation of the property. Failure to agree will be a dispute under the Disputes clause. The State may withhold from these amounts any sum the State determines to be necessary to protect the State against loss because of outstanding liens or claims of former lien holders.

D. The rights and remedies of the State in this clause are in addition to any other rights and remedies provided by law or under this contract.

NON-MANDATORY – Gives the State the right to terminate the agreement should the contractor default, and in some instances, allows the State to acquire the supplies or services from another source and hold the contractor liable for the excess cost.
Travel

No expenses for travel will be reimbursed unless specifically permitted under the scope of the services or consideration provision. Expenditures made by the Contractor for travel will be reimbursed at the current rate paid by the State and in accordance with the State Travel Policies and Procedures as specified in the current Financial Management Circular. Out-of-State travel requests must be reviewed by the State for availability of funds and for appropriateness per Circular guidelines. (Financial Management Circular 2003-1).

NON-MANDATORY – Protects the State from paying contractors more than a state employee is allowed for travel. Travel is not to be reimbursed unless specifically outlined and discussed in the Request for Quote/Invitation to Bid.

Waiver of Rights

No right conferred on either party under this contract shall be deemed waived and no breach of this contract excused, unless such waiver or excuse shall be in writing and signed by the party claimed to have waived such right.

NON-MANDATORY – Protects the State should one breach be allowed under this contract, but not another.

Work Standards

The Contractor agrees to execute its responsibilities by following and applying at all times the highest professional and technical guidelines and standards. If the State becomes dissatisfied with the work product of or the working relationship with those individuals assigned to work on this contract, the State may request in writing the replacement of any or all such individuals and Contractor shall grant such request.

NON-MANDATORY – Allows the State to request replacement personnel should the State that the highest professional and technical guidelines and standards are not being followed.
State Boilerplate Affirmation Clause

I swear or affirm under the penalties of perjury that I have not altered modified or changed the State’s Boilerplate contract clauses in any way except for the following clauses which are identified by name below:

MANDATORY – Provides the opportunity to list any clause(s) that have been modified or changed in any way.

Non-Collusion and Acceptance
The undersigned attests, subject to the penalties for perjury, that he/she is the Contractor, or that he/she is the properly authorized representative, agent, member or officer of the Contractor, that he/she has not, nor has any other member, employee, representative, agent or officer of the Contractor, directly or indirectly, to the best of the undersigned’s knowledge, entered into or offered to enter into any combination, collusion or agreement to receive or pay, and that he/she has not received or paid, any sum of money or other consideration for the execution of this Contract other than that which appears upon the face of this Contract.

MANDATORY
Contract Checklist

Before you send your contract through the signature approval process, check it against the following list.  If all items are completed, your contract should not encounter any problems during the approval process.

√ Terms spelled out, consistent, do not conflict with federal or state law, etc.

√ All contract documents are paginated and in order.

√ All references in contract correspond with appropriate clauses and attachments.

√ Attachments
􀀅 must be incorporated by reference

􀀅 if referenced, must be attached FOLLOWING the signature page

􀀅 if referenced, must reference proper attachment number

􀀅 if attached, must be referenced

􀀅 all attachments should be labeled in accordance with the references made in the contract

􀀅 if dated, must be dated prior to contract signature dates

√ Confidentiality - if contractor has referenced any additional confidentially requirements, they must be subject to IC 5-14-3
√ Consideration
􀀅 clear, detailed description of consideration

􀀅 if itemized, items must equal total

√ Copies
􀀅 if more than one copy of the contract, must have original signature (no faxes or photocopies)

􀀅 if more than one copy of the contract, must have attachments for each copy, if applicable

√ Duties - clear, detailed description of duties

√ Handwritten changes - must be initialed by both parties, and must be initialed by parties with the authority to sign contracts

√ Math - does basic math in the contract add up? (Ex. per square foot costs, itemized totals)

√ SSNs - should be no visible personal social security numbers in contract, attachments, or EDS sheets

√ Term
􀀅 if it lists a number of months and two dates, the number of months must equal the time between the two dates (Ex. 12 months, Jan 1 to Dec 31)

􀀅 there must be termination date

√ Drug-free workplace Certification REQUIRED

√ Duties of Contractor, Rate of Pay and Terms of Contract REQUIRED

√ Funding Cancellation REQUIRED

√ Non-Collusion Statement REQUIRED

√ Non-Discrimination Clause REQUIRED

√ Boilerplate Affirmation Clause REQUIRED

√ Governing Laws REQUIRED

√ Indemnity (Hold-Harmless Clause) —THE STATE CAN NEVER INDEMNIFY THE CONTRACTOR

√ Travel (REQUIRED if travel costs included in contract)

√ Signature Page

􀀅 Contractor and AGENCY Signature (originals; NO faxes or photocopies!)

􀀅 Remember to get IOT Signature if necessary 
􀀅 Robert D. Wynkoop, Commissioner, Indiana Department of Administration

􀀅 Adam Horst, Director, State Budget Agency

􀀅 Gregory F. Zoeller, Attorney General of Indiana
Solicitation Requirements

Procurement Contracts Less than $500

It is important that the correct contract accompanied by the rest of the required documents is sent to IDOA Procurement for signature, even though seeking competitive quotes is not required.  ALL CONTRACTS MUST COME TO THE DEPARTMENT OF ADMINISTRATION FOR SIGNATURE. NO EXCEPTIONS.

Procurement Contracts $500 to $2,500

As a method of soliciting competitive pricing, contacting at least three bidders by phone or email and requesting price quotes is acceptable for Procurement Contract purchases with an estimated total dollar amount less than $2,500.  The company names, price quotes received, date of the conversation, persons talked with, and the basis for recommending/making an award should be documented using State form 43464 (Record of Telephone Price Quotations). This same information must be entered in the Justification field of the PeopleSoft eProcurement (ePro) requisition. Instruction for processing ePro requisitions is available at http://www.in.gov/idoa/2342.htm. The awarded vendor must complete the correct Streamline contract package.
Procurement Contracts $2,500 to $75,000

The Request for Quotation (RFQ) form and the standard forms for formal solicitation (referred to collectively as the “solicitation package”) are required as the instrument for soliciting competitive price quotes based on the type of contract required.
See the Commodities Streamlining manual and other manuals posted on the IDOA Procurement Training & Resources page at http://www.in.gov/idoa/2342.htm for complete instructions on everything from creating the Request for Quotation (RFQ) solicitation package through the steps required to evaluate, justify and award a purchase order.
$75000 and above

Submit a letter of intent to IDOA Procurement with a draft of a proposal outlining in detail what the Request for Proposal (RFP) is to include.

Inserting Procurement Contract Language on the RFQ
When using a PeopleSoft RFQ for contract purchases, specific language applicable to the type of services being purchased must be included. Frequently used language (referred to in PeopleSoft as Standard Comments) is available to be selected in PeopleSoft, organized by specific text (Comment ID) within more general categories (Standard Type).

The comments may be added as Header information or specific to line items.  For the purpose of creating this type of solicitation, required contract language should be added as Header Information. The Standard Type and Comment ID that should be selected to insert the required language are identified in the following list of requirements.

ALL Solicitations for Services

Select PeopleSoft Standard Comments: Std Type: SER Comment ID: ESTC

This is a request to establish a Contractual Agreement for (short description of the type of) Services. Contract commencing (beginning date) or from date of last State signature, whichever is later and ending (ending date) or one year after the State's last signature, whichever is later. By mutual consent of both parties, contract may be renewed. The term of the contract, including any renewals, may not exceed four (4) years. Prices may be listed in the unit requested (per____ (this is generally month but should match the unit of measure on the quote).
Prices listed above and beyond what is requested may not be considered and shall be reason to reject bid/quote. Prices must be inclusive of all applicable charges.

Per the attached contract, Attachment A is the RFQ page(s) that details the service(s) being requested by the agency and any parts thereto are hereby incorporated by reference and made a part of the resulting agreement.

Solicitations for Trash Services

Select PeopleSoft Standard Comments: Std Type: SER Comment ID: TRAS – Trash Contracts/Landfill

Per 25 IAC 1.1-1-17, the rate for solid waste removal services set out herein shall be composed of two components:

(1) The fee charged by the contractor for services in provisions of containers and removal and hauling of the waste.

(2) The pass-through of any landfill or incinerator charges incurred by contractor.
The contractor’s fee shall remain fixed for the full term of the contract. However, upon presentation of written verification that the landfill or incinerator operator has increased or decreased the landfill or incinerator charges, the disposal change component of the agreement will be increased or decreased to match the new rates.

Written verification from the disposal site on letterhead stating the specific dollar amount of the increase or decrease (i.e. per ton or per cubic yard) must be submitted to the service location business office.

Contractor must indicate what landfill they will be using, and please provide the address and phone number.

Postage Meter

Select PeopleSoft Standard Comments: Std Type: SER Comment ID: POST – Postage Meter

Vendor must include all postage by phone reset charges, if applicable, and the number of resets included per month, if any, in the above maintenance charges.

Resets $_______________ each ____________ per month.
Pest Control Services

Select PeopleSoft Standard Comments: Std Type: GTG Comment ID: PEST – Pest Control

As part of the Governor’s Greening the Government initiative, the State of Indiana is looking at utilizing an Integrated Pest management system to rid building of pests without using chemical controls. In addition to bidding on the scope of work/specifications enclosed, the vendor is required to include pricing and a plan to control pest without utilizing chemical controls such as spraying and fogging.





AND
Select PeopleSoft Standard Comments: Std Type: BID Comment ID: MSDS

Material Safety Data Sheets must be supplied for all pertinent products, with delivery, in order to comply with OSHA hazard communication rules. Failure to ship MSDS with the product will result in holding all invoices for payment until we receive the Material Safety Data Sheets.

Janitorial Services

Select PeopleSoft Standard Comments: Std Type: GTG Comment ID: CLN – GTG Language for Cleaning

All cleaning chemicals and supplies shall meet or exceed Green Seal third-party certification as environmentally-preferred cleaning products. Visit http://www.greenseal.org/certproducts.htm#cleaners for a current listing of certified products. To assure the health and safety of all building occupants, all cleaning chemicals and supplies shall be properly used by cleaning staff trained in Green Cleaning methods. A variety of informative Green Cleaning fact sheets can be found at http://www.wrppn.org/Janitorial/factsheets.com.





AND
Select PeopleSoft Standard Comments: Std Type: BID Comment ID: MSDS

Material Safety Data Sheets must be supplied for all pertinent products, with delivery, in order to comply with OSHA hazard communication rules. Failure to ship MSDS with the product will result in holding all invoices for payment until we receive the Material Safety Data Sheets.
Executive Document Summary
You can find the following documents/tools posted on the EDS website found at http://www.in.gov/idoa/2525.htm :

· Adding a Vendor 
· Completing a New EDS Entry
· Completing an Amendment/Renewal Entry 

· Frequently Asked Questions 
· Known EDS Issues and Workarounds 
· Request a PeopleSoft Financials login 

· Business Unit EDS Prefix
Be sure the Agency fiscal officer approval block (box #40) on the EDS is signed or the paperwork will be returned.  This lets the State Budget Agency know that the CFO is aware of the impact of the contract to the agency’s budget and spending plan.  This requirement was enacted in August/September 2009.
Notes about having EDS forms edited or deleted: 

*EDS Number – Can be edited by IDOA.

*Contract Type (the user picked new/amend/renew by mistake) - This is an acceptable deletion by IDOA if it has not been routed for signature or logged.

*Contract number (a new EDS is created by mistake when the user should have pulled up the original and clicked amend/renew) - cannot be edited by user or IDOA – This is an acceptable deletion by IDOA if it has not been routed for signature or logged.

*Contract sequence number – if an EDS was done as a renewal and it should have been an amendment (or vice versa) it will affect the number printed on the line after amendment or renewal (box 3) and the contract sequence number (system generated number in the lower right hand corner) will increase.  Deletion of records by IDOA back to the last correct document is acceptable. The user can then catch the system up by pulling up the last correct document, clicking Amend or Renew, making necessary changes, saving and click Amend or Renew as needed until the numbering is correct.  The “Date Prepared” date (box 2) will need to be adjusted after each document is saved to a date sometime around the date of first signature on the renewal or amendment.  Be sure to save the document after the “Date Prepared” has been updated.
If you need to have an EDS edited, deleted (please be sure to give a detailed explanation) or have other issues/questions, then send an email to the EDS help account at edshelp@idoa.in.gov.

Signature Routing

When specifying beginning dates for contract purchases, a minimum allowance of 45 to 60 days from the RFQ Opening Date should be listed in consideration of signature routing required for contract purchases.

Indiana Code 4-13-2-14.1 (a) requires that all contracts involving a state agency be approved by (1) the Commissioner of DOA; (2) the Director of State Budget Agency (subject to certain dollar threshold amounts); and (3) the Attorney General.

IOT Review:


Contracts are only routed to IOT if the contract provides IT goods or services


Compatibility with the State’s policies and current IT investment


When unsure, ask IOT in advance at contracts@IOT.in.gov
IDOA Review: 

Deliverables are clearly defined


Proper procurement procedures used


Financial interests of parties protected


Required boilerplate clauses present
SBA Review:


Chart fields being charged with contract


Total cost of contract, fiscal year by fiscal year impact, funding sources


Impact of contract to the agency’s budget and spending plan


Cost per unit, per hour, per product


Overall understanding of the financial impact of the contract

AG Review:


Form and legality


Changes to non-mandatory clauses are reasonable


Spirit of mandatory clauses are maintained

By statute, the Office of the Attorney General is allowed forty five days to review a contract; however, the Advisory Section tries to complete all reviews within ten business days of receipt

When a fully executed contract is returned to the agency, then a requisition can be taken to a purchase order (through PO dispatched status) and transmitted to the vendor or a change order completed against a purchase order (if an amendment or a renewal).  A copy of the contract will not be kept in IDOA other than the electronic version on the active contact search page available at http://www.in.gov/idoa/2448.htm .
KMS is the tracking mechanism for contracts to determine the status of review by other signatories and can be found on the intranet at:  http://intranet.doit.state.in.us/idoa/CSS/ 

1.   Go to the drop down box in the upper right corner of the web page and select Contract Search.

2.  When the “Welcome” page appears, read and click Continue.

3.  You have reached the search criteria. Choose how you want to search, i.e. EDS number, Contractor’s name, etc.

4.  Click Search and the search results will appear.

5.  To locate the routing information, click on the EDS number.
MBE and WBE Participation

The State of Indiana has established specific goals regarding racial minority and woman-owned enterprise participation in all purchasing activities.  Each agency is responsible (and will be held accountable) for meeting the State’s goals as stated below and should consider this when choosing vendors during the solicitation process.

MBE Participation     WBE Participation

Construction
 

7% 


5%

Professional Services 

8%


8%

Supplies
          
 

4%


9%

Bidders should complete and submit the Minority and Women Business Enterprise Participation Plan form included in the solicitation package with each solicitation response in accordance with 25 IAC 5 and IC 4-13-16.5. In the Plan, the bidder must show that there are Indiana certified racial minorities and woman-owned enterprises participating in the purchase being made, or indicate that there is no participation involved with this particular procurement. While the participation may be as a subcontractor, second tier participation with common suppliers (office suppliers, courier services, etc.) is acceptable.
Respondents must list on the form the name of each Indiana certified racial minority and/or woman-owned business involved, a contact name and phone number, the product or service being supplied, and the specific dollar amount from this purchase that will be directed toward each MBE/WBE firm.

Guidelines for Procurement Agents
Bidders claiming MBE/WBE participation must include with their response a signed letter(s) on the company letterhead from the participating minority and/or women owned business. The letter(s) must reference and match the level of participation listed in the bidder’s Minority and Women’s Business Enterprise Plan. The procurement agent must check the MBE/WBE website to verify the MBE/WBE’s certification. If not certified, the amount of MBE/WBE participation listed on the form must not be counted. The bidder should be contacted and given two full business days to become compliant if information is missing from the package. If the bidder does not provide the appropriate information after such time, the participation will not be counted and could result in a vendor not being awarded a solicitation if a tie-breaker situation is necessary.

If the awarded vendor is an MBE/WBE business, their participation, if indicated, is not applicable; only their subcontractors and suppliers participation is relevant towards the stated goals. MBE/WBE participation documented in solicitation responses applicable to contract purchases should be added by the procurement agent to the contract document prior to submission to IDOA Procurement for review and signature.
Contractor Compliance
The solicitation package documents impose the following requirements and repercussions for vendors in fulfilling their MBE/WBE participation claims.  

If the MBE/WBE participation level will exceed or fail to meet the goals outlined in the contractor’s proposal, the contractor must notify the MBE/WBE office immediately at MWDBE@idoa.in.gov. In the event that the contractor fails to report changes in participation attainment, demonstrate a good faith effort to reach the participation goals, pay the MBE and WBE in a timely manner, or satisfactorily resolve any outstanding claims, the department may elect to withhold a disputed amount from the payments due to the contractor, suspend or terminate the contract, recommend suspension of the contractor's certification status with the public works division, and/or suspend, revoke, or deny the MBE or WBE certification and eligibility to participate in the MBE or WBE program per (25 IAC 5-7-8).

Contractors with questions involving the regulations governing the Minority and Women Business Enterprise Participation Plan should be directed to the Compliance department of the Minority and Women’s Business Enterprise Development office at 317-232-3061.
Auditor of State Registration
Vendors not currently listed in PeopleSoft must submit the Vendor Information SF# 53788 form found on the Auditor’s Office webpage at http://www.in.gov/auditor/2340.htm to the Auditor’s Office.

Indiana Code (IC 4-13-2-14.8) mandates that all payments to vendors be made via direct deposit.
The procurement agent or designee should always check PeopleSoft for existing vendor information before initiating the procedures to issue a purchase order or process a payment.

As stated in Indiana Code (IC) 5-17-5-1, unless there is contract language specifying the terms and conditions of payment, vendors are to be paid within thirty-five (35) days of the date on the vendor’s invoice.  If payment is made after day thirty-five (35), a penalty of one percent (1%) per month (compounded monthly) of the gross payment due to the vendor will be assessed.  

If there is internal contract language that determines when payment is to be made (and it conflicts with the 35-day policy), it should be indicated on the Purchase Order under vendor details. 

Buy Indiana Registration

Any company or business desiring to participate in State of Indiana procurements is encouraged to complete the online bidder registration at http://www.in.gov/idoa/2354.htm.  All bidders to receive a solicitation award MUST have completed their registration in order to process a purchase order. Companies qualified as Indiana businesses, and those not qualified as Indiana businesses, must certify themselves as such (the Buy Indiana tab) by identifying the qualifying criteria and click the Certification checkbox.

Buy Indiana certification can be verified in the PeopleSoft vendor file on the Profile page. Indiana companies not having completed their registration/certification should be directed to the web address above.

Contract Clearance Checks
The Department of Revenue (DOR), Workforce Development (DWD) and Administration (IDOA) have been working to upgrade agency clearance procedures for all state contractors, vendors and licensees to an electronic format/process. As of September 1, 2004, all executive agencies/commissions began using the upgraded clearance process for all contracts and procurements $2,500 and above. Agencies that issue licenses are also urged to use this upgraded process. Clearances on QPAs will not be required.

The process is designed to ensure that, at the time of contract or procurement award, prospective contractor/vendors are in good standing with the DOR, DWD and properly registered with the Secretary of State (private corporations, nonprofit corporations, limited liability companies, limited liability partnerships and limited partnerships). Technical staffs of both DOR and DWD have developed a process that will accept batch submittals and process them electronically. Effective September 7, 2004, the Department of Administration (IDOA) may reject all contracts and procurements $2,500 and above processed through IDOA that do not have required documentation that clearances have been conducted. When submitting purchasing documents to IDOA for processing, a copy of the DOR and DWD Clearance Sheet, as well as a screen print of the SOS registration from the SOS Website must be attached, and not more than thirty (30) days old.

If the clearance is denied by DOR or DWD, before an award can be made, the vendor must be contacted and informed of the denial. The vendor should further be instructed that it is their responsibility to correct the issue or they will not receive the award. The IDOA Procurement Division suggests allowing the vendor NO LESS than fifteen (15) business days to rectify the problem; at the end of this deadline, the clearance check should be performed again. If the clearance check is denied a second time, place the documentation of the denial in the purchasing file and proceed with making an award to the second low responsive/responsible bidder.

Agencies are urged also to perform clearance checks during the post-contract, accounts payable process that involves multiple or progress payments, as practicable. IDOA has also prepared standard contract language that allows agencies to enforce applicable policies for all contractors and vendors. 
Contact the following people to get set up for clearance check submission or to find out your agency’s contacts:


Beverly Korobkin

Indiana Department of Workforce Development

Collection Enforcement Unit


317-232-7487
           
 bkorobkin@dwd.in.gov

Jennifer McCormick

           
 Indiana Department of Revenue 

           
 317-233-6054

           
 jmccormick@dor.in.gov

Teresa Noonan


Indiana Department of Revenue


317-233-9145


tnoonan@dor.in.gov
State or Federal suspended vendor listing
Check http://www.in.gov/idoa/2481.htm to see if the vendor is currently suspended from doing business with the State. Check https://www.epls.gov to see if the vendor is currently suspended from doing business by the Federal government.  If on the list, then print and include with your file as a justification not to award a purchase order to a vendor. 

The State Board of Accounts would like each agency to maintain a clearance log for all solicitations.  It should contain the results regardless of the outcome and should contain results from the State website and the Federal Government website (EPLS).  
Secretary of State Registration
All In State bidders except those noted below are to be registered with the Secretary of State.

In accordance with IC 5-22-16-4, an out-of-state bidder scheduled to receive an award is required to register with the Secretary of State. An award can be made pending this registration, providing that the process has been initiated. It is each bidder’s responsibility to meet the registration requirements, and the purchasing agent’s responsibility to verify that registration has been initiated if required.

Below is a list of the types of businesses that must comply with the registration requirements. This list is not exhaustive. If more information is needed, please reference the Indiana Code cited above.

• Limited Liability Partnerships

• Limited Partnerships

• Corporations

• S-Corporations

• Nonprofit Corporations

• Limited Liability Company

The following businesses are NOT required to be registered with the Secretary of State, but may still do business with the State:

• Sole proprietorships

• General partnerships (A general partnership may consist of two or more entities that are required to file; two corporations can form a partnership, for example.)
Agencies unsure if a bidder is an entity required to be registered should note the type of business indicated on the solicitation package signature page by the bidder, or contact the bidder and ask if they are one of the types of businesses listed above. A businesses’ registration status can be verified via the Secretary of State website at https://secure.in.gov/sos/bus_service/online_corps/default.asp using the bidder’s company name as search criteria.  Bidders not registered or having a registration status of inactive or revoked should be contacted and given the opportunity to become compliant. By providing documentation of compliance in the form of a copy of their application, a copy of a check written for registration fees, an award can be issued. Bidders may obtain information concerning their registration by contacting the Secretary of State’s office at:

Secretary of State of Indiana

Corporations Division

302 West Washington Street, E018

Indianapolis, IN 46204

(317) 232-6576

www.in.gov/sos
Secretary of State/Names on Purchase Orders

If the contract and/or Request of Quotation reads ABC Company dba (doing business as) The Alphabet, you cannot issue the PO to ABC dba The Alphabet if the SOS registration does not have them registered this way.  
If ABC is registered with the Indiana Secretary of State as ABC and has a dba as The Alphabet which is noted at the Indiana Secretary of State’s website under “Other Names for this Entity”, then the purchase order could be issued to ABC dba The Alphabet or simply ABC or The Alphabet.  If SOS only reads ABC, but the contract reads ABC dba The Alphabet, they must update their registration prior to us issuing a purchase order.  
Filing of Business Entity Reports:  The company MUST be current with their business entity reports.  This information shows about mid way down on the registration form.  If the statement displayed states "Entity is past due with Business Entity Report", we cannot issue a purchase order, even though the status may state "Active."  
Below are options that vendors can use to file these reports:
√  SOS offers the filing of business entity reports online.  This is available 24 hours a day/7 days a week, the filing only takes a few minutes and it is updated immediately.
√  If they choose not to use the online service, the normal turn-around time for processing the paperwork is as follows:

Walk-in and express mail filings received by noon will be completed by noon the following business day. Filings received after noon will be completed at noon in two business days. 

Mailed filings will be completed in 3-5 business days from the date received by the office. 

A company not current on business reports is one step away from the status we see as "revoked."  We could issue the purchase order and/or contract and one day later they are in revoked status. 
This is important because if something goes wrong and we have to file suit, we need to be able to track down their resident agent.  If they are using a dba which is not listed in their SOS reports or their status is revoked, then we would have a very difficult time determining who their registered agent is, because our search of the SOS database would come up “empty”.   
Purchase Orders must be issued in the same name as the parties on the contract.  If a vendor wants to assign the right to receive payments to another entity, then there must be an “Assignment Clause” in the contract and the vendor must given written notice to the State 30 days in advance of any payment.  Payments cannot be assigned to more than one party.  If there is not an assignment clause, then an amendment is required. 

Procurement Contract Life Cycle and Paperwork Submission
Every contract is unique, but most new contracts will progress through the following steps:
1) Enter a requisition in PeopleSoft (multiple year requisition if multiple year commitment).  See Creating a Special Request Requisition for Goods and Services (QPA and non-QPA).
2) The approved requisition with a valid budget check is taken to a RFQ (if required/used).  See RFQ Process.
3) The solicitations are sent to the prospective bidders with the appropriate contract attached. See Streamlining Purchasing Manual.
4) Complete the Recommendation/Justification of vendor selection. See Streamlining Purchasing Manual.
5) Run the clearance checks (DOR and DWD).  
6) Verify that the selected vendor is not on the State or Federal Suspended vendors lists.
7) Verify that the selected vendor is registered in all the right places.  Buy Indiana, Auditor of State, and SOS.  
8) Complete the EDS. See the Completing a New EDS Entry manual.
9) Submit all the contract paperwork to IDOA Procurement.  If being processed as a Special Procurement, then the approved form must be included in the paperwork.
a. EDS signed by the agency Fiscal Officer
b. Signed requisition (approved with a valid budget check)
c. Contract signed by the vendor/contractor and the agency (include all exhibits)
d. DOR and DWD clearance results

e. Evidence of Secretary of State Registration or evidence that the vendor is not required to register

f. The solicitation documents and recommendation or justification for vendor selection (if special procurement is being requested)

10) IDOA routes for signature (State Budget Agency, Attorney General’s Office and IOT – if applicable).  
11)  The executed contract will be scanned, posted at https://hr.gmis.in.gov/psp/paprd/EMPLOYEE/EMPL/h/?tab=PAPP_GUEST and returned to the agency by IDOA.
12)  The agency will expedite the requisition to a purchase order and take through PO dispatched status. See RFQ Process.
13)  The agency must send a copy of the purchase order and the executed contract to the vendor.
Amendments will skip steps 1, 2, 3 and 4 as long as the contract period is still valid when the paperwork is signed by the vendor. Follow the rest of the steps of the life cycle and include the following as Step 9.
a. EDS signed by the agency Fiscal Officer (will be a new sequence number against the last contract whether the original, a previous amendment or previous renewal).
b. Amendment signed by the vendor/contractor and the agency (include all exhibits) prior to the expiration date
c. DOR and DWD clearance results

d. Evidence of Secretary of State Registration or evidence that the vendor is not required to register
e. Copies of the original executed contract and all previously executed Amendments and Renewals including the EDS forms
When a contract amendment is executed a line will be added to the original purchase order to reflect the increase due to the amendment. Or, if more appropriate and not outside the funded fiscal year on the line, the existing line will be increased to reflect the amendment and a note will be placed in the “Activities” on the purchase order header indicating the amount of the amendment and the date it was added to the original purchase order line. 

When a contract amendment is executed to decrease a contract, the existing purchase order line will be decreased and a note will be placed in the “Activities” on the purchase order header indicating the amount of the amendment and the date it was decreased on the original purchase order line. 
IMPORTANT NOTE: Agencies should keep in mind that if their purchase order will be completely received against before the amendment or renewal is fully executed, they must add the new line and hold the purchase order in pending approval status and add the note to the header Activities. This will keep the purchase order from being closed during the signature process, and prevent it from pulling in as a fully paid purchase order in the reports that are run related to closing purchase orders.
Renewals will skip steps 1, 2, 3 and 4 as long as the contract period is still valid when the paperwork is signed by the vendor.  Follow the rest of the steps of the life cycle and include the following as Step 9.
a. EDS signed by the agency Fiscal Officer (will be a new sequence number against the last contract whether the original, a previous amendment or previous renewal).
b. Renewal signed by the vendor/contractor and the agency (include all exhibits) prior to the expiration date
c. DOR and DWD clearance results

d. Evidence of Secretary of State Registration or evidence that the vendor is not required to register
e. Copies of the original executed contract and all previously executed Amendments and Renewals including the EDS forms
When a contract is renewed a line will be added to the original purchase order for the funding covering the renewal period to be encumbered. 

IMPORTANT NOTE: Agencies should keep in mind that if their purchase order will be completely received against before the amendment or renewal is fully executed, they must add the new line and hold the purchase order in pending approval status and add the note to the header Activities. This will keep the purchase order from being closed during the signature process, and prevent it from pulling in as a fully paid purchase order in the reports that are run related to closing purchase orders.

Guidelines for Ethical Contracting Practices

Elected and appointed state officials and state employees are entrusted with the safety and welfare of taxpayers. Citizens are entitled to have complete confidence in the integrity of their government and expect State employees’ private interests will not conflict with public business. To maintain the integrity and credibility of contracting, a clear set of guidelines, rules and responsibilities to govern the behavior of State employees is required.

General standards of ethical conduct for State employees are enumerated in 42 IAC 1-5-1 through 15; and 42 IAC 1-6-2. A State employee who violates either these statute sections or rules may be subject to State Ethics Commission sanctions and/or agency disciplinary action. Pursuant to 42 IAC 1-7 and 42 IAC 1-8, State employees may have any ethics question reviewed and decided by the State Ethics Commission. If you have a question about a specific action, please contact the State Ethics Commission directly.

For complete information regarding ethical practices in contracting, refer to the Ethics Commission website at http://www.in.gov/ig/ or call the Ethics Commission at (317) 232-3850.
Social Security Number Protection and Breach Notification
State agencies are required to exercise an enhanced level of due diligence in the protection of social security numbers from public dissemination. It is the agency’s responsibility to ensure that individual social security numbers are redacted from all contract documents, including EDS sheets, underlying contracts prepared before the new law took effect, amendments, renewals, supplements, or any other collateral document that is submitted with a contract for approval.

For the specific statutory requirements and exceptions regarding disclosure, please see IC 4-1-10. For the processes that agencies must follow regarding notification in light of a breach, please see IC 4-1-11.

The penalties assessable for the unlawful release of a social security number can range from a Class A infraction up to a D felony, depending on the nature of the release and the actions taken by the agency/employee towards prevention. The OAG has adopted administrative rules under 10 IAC 5 to assist agencies with their compliance efforts.
Financial Disclosure Statement
The State Ethics Commission requires that all State of Indiana procurement agents complete a Financial Disclosure Statement (SF 40876) each year.  The form may be completed online and is available at http://www.in.gov/ig/2331.htm.  It must be completed and filed with the Commission no more than sixty (60) days from the training session date where delegation of authority is granted.  The State Ethics Commission will contact procurement agents each year thereafter.  Within thirty (30) days of leaving State government or change of position of responsibilities where your purchasing authority will not be used, you must file a Financial Disclosure form as well.  
A charge of $10.00 per day may be assessed for Financial Disclosure Statements received past the 60-day deadline.
The Complete Guide to Financial Disclosure Statements is posted on the Inspector General’s website at http://www.in.gov/ig/2333.htm. 

Questions regarding this requirement should be directed to David Thomas, Director, at (317) 232-3850.
Frequently Asked Questions
Do I need an EDS (Executive Document Summary) with every contract I submit?  Yes. A contract cannot be routed through the signature process without a fully completed EDS. The EDS form is available on-line through PeopleSoft Financials. 
If the vendor is an individual, should I list their personal identification number on the EDS sheet? Contracts and the EDS sheets are public records. You should ensure that these documents do NOT include an individual’s social security number. A State employee commits a Class D Felony if he /she knowingly, intentionally, or recklessly discloses a Social Security Number (“SSN”) in violation of Indiana Code 4-1-10. The negligent release of a SSN may result in conviction for a Class A Infraction. Moreover, all contracts are scanned and are available on line at https://hr.gmis.in.gov/psp/paprd/EMPLOYEE/EMPL/h/?tab=PAPP_GUEST after they are approved.

Can I draft clauses outside of the boilerplate? Absolutely. While the manual outlines clauses that are mandatory in Contracts, it really provides a basic framework for your Contracting needs. Consult with your agency attorney regarding additional clauses.

Can I renew or amend a contract after the expiration date? No. An expired contract or grant cannot be renewed or amended. If you want to renew or amend a contract or grant, you must have the contractor’s (or grantee’s) signature on the renewal or amendment prior to the expiration of the original contract. If you are doing a straight renewal where no consent or agreement of the contractor is required, then the signature of the agency is required prior to the expiration of the underlying term.

Do I need a Non-Collusion Statement in an Amendment or a Renewal? Yes, always. This clause must be included in all amendments and/or renewals. The ability to collude becomes greater once a relationship has been established with a contractor or grantee.

What is the difference between an Amendment and an Addendum? An Amendment changes or adds to the terms or conditions of an existing contract. An Addendum is to be attached to a contractor’s form contract for purposes of deleting terms to which the State cannot agree and adding the mandatory clauses required in any State contract. The State should NOT sign the form contract – only the Addendum.

Do I need to seek competition when selecting a vendor? Absolutely. Analysis and discussion of the procurement process and the use of RFPs and bids is beyond the scope of materials covered in this manual. You should become thoroughly familiar with IC 5-22 if there is any question about the type of competition and procurement you should use in pursuing a particular contract. Even Special Procurements under IC 5-22-10 require competition, documentation, and the approval of IDOA’s Commissioner.

My contract has been pre-approved by the Attorney General’s Office but denied by IDOA. How can that happen? IDOA and the OAG serve different functions in the contract approval process. While the OAG reviews contracts for form and legality, IDOA focuses on policy, contract language and procedures, and business issues. Just because the contract is legal does not mean that underlying transaction is consistent with the State’s policies, purchasing procedures, or that it is in the State’s best interests.
Does IOT need to approve my contract? Any contract that includes information technology goods or services must be reviewed by IOT so that IOT can ensure that the goods and/or services are compatible with the State’s policies and current IT investment. Examples include the procurement of hardware, software and software licenses and maintenance agreements, software application development, website development, database access through the internet, and data sharing. Moreover, outsourcing data entry contracts almost always involve IT issues. IOT’s IT policies, standards and guidelines are available at http://www.in.gov/iot/architecture. If you are unsure about whether your contract will require IOT approval or if you have any other questions, please contact IOT at contracts@iot.in.gov and (317) 232-3172.

Can I have a contract for more than four years? It is IDOA’s policy that a contract shall not exceed four years. If, however, you have a compelling business reason to exceed the four-year limit, you may do so, but you must first obtain written approval from the IDOA Contract Administration. This approval should be sought well in advance of the expiration of an existing contract.

What do I do when I need to rush through a Professional Services contract? Send an e-mail to contracts@idoa.in.gov, to jorebaugh@sba.in.gov, and to contracts@atg.in.gov. You will need to provide the EDS number, name of Contractor, the reason for requesting the rush, and the anticipated delivery time to IDOA.  If you give us advance notice and a reasonable explanation, we will make every effort to accommodate you.

Can I submit a contract with faxed or stamped signatures? No. Only contracts with original signatures will be approved.

Can I submit a contract without a vendor signature? No. The State should always be the last party to sign the contract. However, the OAG must be the last party to sign the contract or it will be rejected unless it was granted form approval by the OAG. In cases where the OAG has granted form approval, IDOA and Budget must be the last entities to sign.

What is the policy on approving duplicate originals? IDOA, Budget, and the OAG strongly discourage the routine use of duplicate originals. We anticipate requiring those few agencies that seem to use them routinely to justify why two or more originals are necessary.

Do I have to print my contract on double-sided paper? Executive Order 05-21 requires that all “[a]gencies shall duplex (double side) all copy and laser printing operations. Exceptions will be made when current technology does not allow for this provision or when specific documents require single-side printing.”

How does the scanning process work? Once a contract has been approved by the OAG, it is picked up by Pitney Bowes Management Services, scanned, and returned to IDOA. IDOA will notify you via email when the contract(s) is/are ready to be picked up.
PeopleSoft Information
Contract purchases regardless of the dollar amount, must be initiated by creating a “Special Request” requisition in PeopleSoft eProcurement.  Requisitions for these purchases will require an estimate representing the anticipated approximate cost for each line item, and will not necessarily match the price quotes received from solicited bidders.

Multiple Fiscal Year Procurement Contracts
When entering a requisition please consider how receiving will be performed and payment will be made.  If a receiving/payment needs to be made by dollar amount and not a set price per unit of measure, the requisition must have the line item set up with a quantity of one, the appropriate unit of measure (service, each, lot, etc.) and the corresponding unit pricing.  Verify whether or not each line of the resulting purchase order should be set up for amount only. 

[image: image1.png]2 Add/Update POs - Microsoft Internet Explorer

Fle Edt View Favortes Took Help

Quic- © [ A G| Pt Fprwete @ - 5 os

'PO Date: 10072008 B vendor Search Doc Tol Status: valid
Vendor FRoM cAM00]  vendorDetals Backorder Stas: None Creste Backorter
ooo0vsoses BROADY CAMPBELL COMPANYING  RecelptStatus:  Not e
(] Wil Hayes Mary-061-PW DispatchMetod: [Print v paten
Grine 6rc From Req 0000006672 Jamount Summany ]
Header Details PO Activities Edit ShipTo Comments ~ Leased Assets Merchandise: 3220000 -
PO Defaults Document Status FreightTaxMis 200
Edit Comments ~ Requisitions Total Amow 3220000 USD
fradiemsFom = ]
Puchssingii  Caisby  lemSeanh  Line: SO Q Retiove|

4 4 Amount
ttem Description [ Price Oty ‘PriceDate 5 1
061-10-6822
REPAIRS TO STATEHOUSE
e Goods v |[Schedu v |[Due v

PAYABLE IN ARREARS

[ain Contert]

View Printable Version ‘Gotor |- More

[ —
(= (| )| e [T EEr| B| B

PO Form | Tier 2 Detals | Tier 2 Histary

3 8 Qs

start am %)




If your contract is a commitment for multiple years (no renewals), for example a four year contract, you will enter a separate line for each fiscal year (for ease of issuing receipts and making corresponding payments).  In order to enter budget lines for multiple fiscal years, you must submit a request to your agency Controller/Budget Analyst requesting that a $0 budget be opened for each of the future fiscal years you will need.  Once the $0 Budgets are established and posted, you will select the appropriate accounting information including the budget ref and budget date for each requisition line.  You will receive a budget check error on the zero dollar budget years that your Budget Analyst will be required to override. You will need to re-budget check the requisition until it becomes Valid.  Since the Office of Management and Budget (OMB) is requesting that all commitments be put into PeopleSoft/ENCOMPASS this should not be a problem.    It is our recommendation that you set up your purchase orders as amount only as it will make receiving much easier. 
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Once you have your requisition entered, approved and it has a valid budget check, you will print and sign the requisition and submit it along with your vendor signed contract and any documentation that you have to IDOA Procurement.  Upon the full execution of the contract (i.e. signed by all parties including the Attorney General) it will be returned to the agency to issue the purchase order.  If it is above your delegation, then submit an email to profserv@idoa.in.gov and identify your Business Unit, purchase order number and related EDS number and IDOA Procurement will approve the purchase order.  You may then finalize, budget check and dispatch the purchase order and send a copy to the vendor and a copy to your agency accounts payable area.  If the purchase order fails the budget check, then your Budget Analyst will need to override it.  The future years’ budgets will encumber in the negative to show the future year commitments.  When the future year budgets are loaded, then the purchase orders will synchronize and will automatically be encumbered appropriately.

Multiple year contracts which contain projects - a directive from Marilyn Rudolph
1. Prior to entering the requisition, the project administrator should create projects for the future years covered by the contract, regardless of the type of contract (service, lease, etc.).

2. If future year project name uncertain, create ‘dummy’ projects; only Project ID and one Activity ID need to be set up.

3. Set ‘dummy’ project Status to E-Reject-ACT/GLE/BUD/REV/PAY to avoid any accidental charges to this project.

4. Enter the requisition, using multiple lines for future years, utilizing ‘dummy’ projects.

5. When future year is to be activated, modify ‘dummy’ project to the correct project, setting status to active.
Change Orders
If you need to process a Change Order (formerly Advice of Change) on a Purchase Order for Professional Services, Procurement Contracts, or QPAs, the guidelines listed below need to be followed:

· Agencies will create the Advice of Change (new line) on the purchase order regardless of the dollar amount. (After the Contract Amendment is fully signed - if applicable).

· Enter into PO Activities (blue link on the Main PO panel) a detailed explanation of the changes being made.

· If the change order causes your purchase order to exceed your agency delegation ($75000), you will need to submit an email to IDOA at Profserv@idoa.in.gov with the Business Unit, EDS Number, Amendment (if applicable), and purchase order number/type.  Enter a detailed description of the changes made.

· Once reviewed and approved by IDOA the Agency will need to finalize, Budget Check and Dispatch the Purchase Order.

· Agency will be responsible for any copies to the vendor and Accounts Payable.

There are numerous scenarios on a Purchase Order that may result in an Advice of Change.  If you need assistance in determining the action to take, please contact IDOA at idoaprocissues@idoa.in.gov.
Encumbrance Management 
Remember a purchase order is encumbered as soon as it has a valid budget check.  

Regular maintenance of requisitions and purchase orders is required. GMIS has classes and manuals posted on the ENCOMPASS website at http://myshare.in.gov/sba/encompass/default.aspx
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