IC 5-16-5.5
Chater 5.5.Retainag, Bords, andPayment d Contractes and
Subcontractors

IC 5-16-5.5-0.1
Application of certain amendmentsto chapter

Sec.0.1. The anendnents nadeto setion 2 of this chapter ly
P.L.133-2007apgdy only to publicworks cantracts aterednto dter
June30, 2007.
Asaddel by P.L.220-2011,SEC.98.

IC 5-16-5.5-1
Definitions

Sec 1. Asusdin this chepter.

"State agncy meansthe stae of Indianaor any conmissionor
agency creigd by law.

"Agent" stall includeanyboard commission,trustee officer or
agert which acts on behdf of a sate agency.

"Public building', "public work" and "public improvement” or
combinationsthered shall be onstrue to include all buildings,
work or improvements the cost of which is paid for from public
fundsbut dall not indude highways, roads,streets,alleys, bridges
and apputenan structures situated on streets, alleys, railroad
projecs (as defined in IC 8-5-15-1) ard dedicated highway
rights-of-way.

"Substartial completion” shdl be condrued to mean the dae
when the construction of a structure or building is sufficiently
conpleted, in accordace with the gans ad specificatiors, as
modified by any conpletedchang orders ageedto by theparties,
so that thestate agncycanocaipy thestructureor building for the
useforwhichit was intended Furthermore, thewarrarnty period shall
commenceno later thanthedate ¢ sulstantial ompletion.

"Contrador” shall mean ary persan, firm, limited liaklity
company, or corporaton who is party to a contrad with a state
ageng to construct, erect, dter or repar any public building or is
arny way involvedin public work or public improvenert.

"Subcatractor” $iall mean and includanypersa, firm, limited
liability corrpany, or corporation wio isa partyto a cotract with the
contracto and who furnishes angerfams onsite laba on any
public building, work or improvenent. It also shall irclude
materialnen who suppy cortractors o sulzontractes ascontaired
herein.

"Retainge" means anynount to be withheld froranypayment
to acontracto or subcatractorpursiant to the terrs ofa catract
until the occurrence of a gpecified evert.

"Escrowed pincipal” shall mean the walue d all cash and
securitiesor other property at thetime placedin an ecrow account.

"Escrowed incone" shall neanthe walue d all propertyheldinan
escrow account over the escrowed prindpal in such aacourt.
(Formerly: Acts 192, PL.44, SEC.1) Asanendedby Acts1977,



P.L.60, EC.1; Acts 1981, P.L.57, SEC.12; P.L.8-1993, SEC 64,
P.L.160-20@5, SECS.

IC 5-16-5.5-2
Contracts governed by this chapter

Sec 2. To the extent that this chapter is applicale, all contrads
beween a contractor and a sate agercy concerning any public
building, work, or improvemententerednto afterMay 1,1972 and
which contracts are in excess of two hundred thousand dollars
($20Q000) areto begovemedby theprovisionsof this chapteras
are therights aml duties anong the parties tothe contractand any
subcmtractors wb do anywork under the contract.A state agncy
may electto hawe a contractthatis for not more thantwo hundred
thousand dollars ($200,000) be govemed by this chapter. All
contractsgovernedby the provisions of this chaptershall irclude
provisionsfor theretainag ofportions ofpayments byastate agncy
to cantractorspy cortractors tosulzontractes, andfor the ppyment
of stbcortractors.
(Formerly: Acts 192,P.L.44,SEC1) AsamandedbyP.L.25-1986
SEC91; P.L.133-2@M7, SEC.6.

IC 5-16-5.5-3
Retainage; escrow agreement

Sec.3. Any stateagency whch enters intoa contractfor ary
public building, work or improvement, and any contactor
stboontrading potions of such contract, which contrads contain
provsion for retairage stall include in her respetive catracts a
provsion that at the tim ary retainage iswithheld, the stée agncy
and/a contractor shdl place such retainage in an escrow acoount,
with a bark, savings and loaninstitution, or the Sate oflndianaor
an irstrunentality thereof, a8 escrav agent séected by mutual
ageenent etwea theaffected cantract @rties pursuat toa written
ageenen among the bank or savings ard loaningitution, the state
agency and the contracto asappr@riate. The escronageenent
shall povide asfollows:

(a) The esow agent shall promptly invest allescroved pincipal
in such obligations as shall be sdected by the escrow agert in its
discretion

(b) The escrow agent skall hdd the escraved prindpal ard
income urtil receipt of notice fromthe state agncy and the
contracto, or the contractoandthe subcatractor,speifying the
portionor portiors ofthe escrowe principal to beeleasedrom the
escrowandthepersonor persos towhom sud portion or portions
aretobereleased Uponreceipt of such naticetheescrow agert shdl
pronptly renit thedesignatedportionof escroved pincipalandthe
sane prgortionof thenescroved ircome tosuchpersoror persors.

(c) The esmow agent shall beconpenséged fa its senicesas the
paties may agree on a commercially ressanable fee commersuate
with fees then beinghargd fa thehanding of escrowaccaintsof
like siz ad duration. The feemust ke pad from the escroved



income of the ecrow account.

(d) The greernent nmay include sich other term ard canditions
not inconsisent with the foreging pararaphs(a), (B and (c)
including but notlimited toprovisionsauthorizng theescrowagent
to canmingle theescrovedfundswith fundsheld pursuat toother
escrow agreemerts and limiting the liakility of the escrow agert.
(Formerly: Acts 192, PL.44, SEC1) Asanmenced by Acts 977,
P.L60, EC.2.

IC 5-16-5.5-3.1

Escrow accounts; establishment and maintenance; fee; schedule
Sec.3.1. The treasureof statemay chage area®nable feefor

senices that the treasurer renders in connecton with the

establishmntandadninistrationof esecow accounts.If thetreasurer

chargessich fee, thetreasurer shall prepare afee schedule and make

it available to thecontracte. Any feemust ke pad by thecontracto

at thetime theescrowaccaint isestalished.

Asaddal by P.L.69-187,SEC.1.

IC 5-16-5.5-3.5
Retainage; optionsto determine amount

Sec.35.(a) Todeterninethe anountof retairage tobe withheld,
a stateagencyshal electone(1) ofthe fdlowing options:

(1) Withhold no more thanten percert (10%) na lessthan six
percent (6%) of the ddlar value of all work satisfactorily
completed until the public work is fifty percent (50%)
complete, and nothing further after that

(2) Withhdd nomorethanfive pecent (36) norless tha three
percent (3%) d the ddlar value of all work satisfactorily
conpleteduntil the piblic work is aubstatially conplete.

(b) If upon substatial conpletion of the work thereare any
remaining unconpletedminor items,an anount conputedunde
section 6 of this chapter shdl be withheld urtil those tems are
conpleted.

Asadda by Acts 180, P.L.33, &£C.1. Amendedby P.L.133-2007,
SEC7.

IC 5-16-5.5-4
Performance bond; incremented bonding; release or dischar ge of
sur ety

Sec.4. At thetime of enteringinto any contracttoveredby the
provisions of this chgpter, the contractor shdl furnish a valid
performancebondwhichis acc@table to the statagencyinvolved
in ananmountequalto histotalcontracprice.If it is acceptale tothe
state agncy involved, this performance bond may provide for
incremental londing in the fam of multiple or chrorological bands
which, when taken as a whole, equal the total contract price. The
suretyonthebondshdl notbereleasedor aperiodof one(1) year
after finalsettlenent with the contractoNo chang, modification
omission or addition in and to the terms or conditions of said



contract, plars,spedficatons drawingsor profile or ary irregularity
or defect insaidcontractor in the proceeding prelimnary to the
letting and awarding thered shall in any wayaffed or operate to
release or discharge he surety.

(Formerly: Acts 1972, P.L44, SEC.1) Asanendedby Acts1978
P.L15 SEC3.

IC 5-16-5.5-5
Payment of subcontractor; certification of receipt

Sec.5. Within ten (10) dgs ofthe reeipt d any payment ty the
state agercy or esrow agert, the contractor or escrow agert shdl
payall subcatractorsvith whom he hagontracte ther shareofthe
payment tre cantractorreceivedbaseduponthesenice peformed
by the subcontrador. The contractor shdl furnish upon requed a
swan staterent o certification at thetime of payment tohim that
the suboontrador has receved his shae of the previous paymert to
the cantractor. The nmaking of an ircorrect certification may be
consicereda breach of contract ly the state agncy and it may
exercisedl of its prerogativesset ou in the contract in addition to
the renediesfor falsifying an affidavt. Such an ation may also
resut in a supendon o prequdificaionwith thecettifi caionboard
establishd underIC 4-136-3-3.
(Formerly: Acts 192,P.L.44,SEC1) AsamandedbyP.L.33-1983
SEC16, P.L.24-198, SEC15.

IC 5-16-5.5-6
Payment of contractor; uncompleted minor items

Sec.6. Thecontracto shallbe m@id infull including all escrowed
principd and escrowed incoebythestate agncyandescreov agent
within sixty-one (61) days following the date & substantial
conpletion,subgct tolC 1971 516-5. If at that time thereareany
remaining uncompleted minor items, an ammt equal to two
hunded percent(200%) d the \alue d eachitem asdeterninedby
the archited-erginea shall be withheld until sdd itemor iters are
conpleted.
(Formerly: Acts 192,PL.44,SEC1)

IC 5-16-5.5-7
Suit against surety; time limitation

Sec.7. All suits must be brough acpinst asuretyon a bond
requiredby thischaptemwithin one (1)year afterthe conpletionof
the work or senice inquestia.
(Formerly: Acts 192,PL.44,SEC1)

IC 5-16-5.5-8
Conflicting laws

Sec.8.This chater stall nat beconstred & caflicting with ary
otherlaws for the protectionféabar, stbcortractors o materialnen,
but issuplemental tlereto.
(Formerly: Acts 192,PL.44,SEC1)
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